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ADVERTISEMENT 

TO    THE    SECOND    EDITION. 


In  tills  edition  tlie  alterations  which  have  taken 
place  in  the  law  since  the  publication  of  the  first 
edition  have  been  incorporated  in  the  text.  Some 
of  the  chapters  have  received  considerable  additions ; 
and  in  one  or  two  cases  alterations  have  been  made, 
the  reasons  of  which  are  given  in  the  Appendix. 
The  chapter  on  Personal  Property  and  its  alienation 
has  been  omitted  from  the  present  edition,  in  con- 
sequence of  the  author  having  published  a  separate 
Treatise  on  the  Principles  of  the  Law  of  Personal 
Property. 


7,  Nfw  Square,  Lincoln's  Inn, 
C>th  Feb.  184Q. 
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PREFACE 

TO  THE    FIRST    EDITION. 

The  author  had  rather  that  the  following  pages 
should  speak  for  themselves,  than  that  he  should 
speak  for  them.  They  are  intended  to  supply, 
what  he  has  long  felt  to  be  a  desideratum,  a  First 
Book  for  the  use  of  students  in  conveyancing,  as 
easy  and  readable  as  the  nature  of  the  subject 
will  allow.  In  attempting  this  object,  he  has  not 
always  followed  the  old  beaten  track,  but  has 
pursued  the  more  difficult,  yet  more  interesting 
course  of  original  investigation.  He  has  endea- 
voured to  lead  the  student  rather  to  work  out 
his  knowledge  for  himself,  than  to  be  content  to 
gather  fragments  at  the  hands  of  authority.  If 
the  student  wishes  to  become  an  adept  in  the 
practice  of  conveyancing,  he  must  first  be  a  master 
of  the  science ;  and  if  he  would  master  the  science, 
he  should  first  trace  out  to  their  sources  those 
great  and  leading  principles,  which,  when  well 
known,    give   easy    access   to    innumerable   minute 
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details.  The  object  of  the  present  work  is  not, 
therefore,  to  cram  the  student  witli  learning,  but 
rather  to  quicken  his  appetite  for  a  kind  of  know- 
ledge which  seldom  appears  very  palatable  at  first. 
It  does  not  profess  to  present  him  with  so  ample 
and  varied  an  entertainment  as  is  afforded  by 
Blackstone  in  his  "  Commentaries ;"  neither,  on 
the  other  hand,  is  it  as  sparing  and  frugal  as  the 
"  Principles"  of  Mr.  Watkins  ;  nor,  it  is  hoped,  so 
indigestible  as  the  well-packed  "  Compendium"  of 
Mr.  Burton.  This  work  was  commenced  many 
years  ago ;  and  it  may  be  right  to  state  that  the 
substance  of  the  introductory  chapter  has  already 
appeared  before  the  public  in  the  sliape  of  an  article, 
"On  the  Division  of  Property  into  Real  and  Per- 
sonal," in  the  "Jurist"  newspaper  for  7th  Sep- 
tember, 1839.  The  recent  act  to  simplify  the 
transfer  of  property  has  occasioned  many  parts  of 
the  work  to  be  rewritten.  But  as  this  act  has  so 
great  a  tendency  to  bewilder  the  student,  the  author 
has  since  lost  no  time  in  committing  his  manuscript 
to  the  press;  in  hopes  that  he  may  be  the  means 
of  bringing  the  minds  of  such  beginners  as  may 
peruse  his  pages,  to  that  tone  of  quiet  perseverance 
which  alone  can  enable  them  to  grapple  with  the 


PREFACE.  Vll 


increasing  difficulties  of  Real  Property  Law.  From 
the  elder  members  of  his  profession  he  requests, 
and  has  no  doubt  of  obtaining,  a  candid  judgment 
on  his  performance  of  a  most  difficult  task.  To 
give  to  each  principle  its  adequate  importance, — 
from  the  crowds  of  illustrations  to  present  the  best, 
— to  write  a  book  readable,  yet  useful  for  reference, 
— to  avoid  plagiarism,  and  yet  abide  by  authority, — 
is  indeed  no  easy  matter.  That  in  all  this  he  has 
succeeded,  he  can  scarcely  hope.  How  far  he  has 
advanced  towards  it,  must  be  left  for  the  profession 
to  decide. 


3,  New  Square,  Lincoln's  Inn, 
29th  November,  1844. 
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LAW  OF  REAL   PEOPBRTY. 


INTRODUCTORY  CHAPTER. 

OF  THE  CLASSES  OF  PROPERTY. 


In  the  early  ages  of  Europe,  property  was  chiefly  of  a  Property  at  first 
substantial  and  visible,  or  what  lawyers  call,  a  corpo-  reJu  ^  ^"""P"' 
real  kind.  Trade  was  little  practised  (a),  and  conse- 
quently debts  were  seldom  incurred.  There  were  no 
public  funds,  and  of  course  no  funded  property.  The 
public  wealth  consisted  principally  of  land  (b),  and  the 
houses  and  buildings  erected  upon  it,  of  the  cattle  in  the 
fields,  and  the  goods  in  the  houses.  Now  land,  which  Land  inde- 
is  immoveable  and  indestructible,  is  evidently  a  different 
species  of  property  from  a  cow  or  a  sheep,  which  may 
be  stolen,  killed,  and  eaten ;  or  from  a  chair  or  a  table, 
which  may  be  broken  up  or  burnt.  No  man,  be  he  ever 
so  feloniously  disposed,  can  run  away  with  an  acre  of 
land.  The  owner  may  be  ejected,  but  the  land  remains 
where  it  was;  and  he,  who  has  been  wrongfully  turned 
out  of  possession,  may  be  reinstated  into  the  identical 
portion  of  land  from  which  he  had  been  removed.     Not 

(a)  3   Hallani's  Middle  Ages,  (6)  1   Hallam's   Middle  Ages, 

367— 3G9.  158. 
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Moveables  ile- 
slructible. 


Moveable  and 
immoveable. 


The  Norman 
conquest. 


SO  with  moveable  property  ;  tlie  thief  may  be  discovered 
and  punished  ;  but  if  he  has  made  away  with  the  goods, 
no  power  on  earth  can  restore  them  to  their  owner.  All 
he  can  hope  to  obtain  is  a  compensation  in  money,  or 
in  some  other  article  of  equal  value. 

Moveable  and  immoveable  {c)  is  then  one  of  the  sim- 
plest and  most  natural  divisions  of  property  in  times  of 
but  partial  civilization.  In  our  law  this  division  has 
been  brought  into  great  prominence  by  the  circumstances 
of  our  early  history. 

By  the  Norman  conquest,  it  is  well  known  a  vast 
number  of  Norman  soldiers  settled  in  this  country.  The 
new  settlers  were  encouraged  by  their  king  and  master; 
and  whilst  the  conquered  Saxons  found  no  favour  at 
court,  they  suffered  a  more  substantial  grievance  in  the 
confiscation  of  the  lands  of  such  of  them  as  had  opposed 
the  conqueror  {d).  The  lands  thus  confiscated  were 
granted  out  by  the  Conqueror  to  his  followers,  nor  was 
their  rapacity  satisfied  till  the  greater  part  of  the  lands 
in  the  kingdom  had  been  thus  disposed  of  (e).  In  these 
grants  the  Norman  king  and  his  vassals  followed  the 
custom  of  their  own  country,  or  what  is  called  the  feudal 
system  (/).  The  lands  granted  were  not  given  freely 
and  for  nothing;  but  they  were  given  to  hold  of  the 
king,  subject  to  the  performance  of  certain  military 
duties  as  the  condition  of  their  enjoyment  {g).  The 
king  was  still  considered  as  in  some  sense  the  proprietor, 
and  was  called  the  lord  paramount  (A);  while  the  services 


(c)  Quandoque  res  mohiles,  ut 
cattalla,  ponuntur  in  vadium, 
quandoque  res  unmobdes,  ut  ter- 
rae,  et  tenementa,  et  redditus. 
Glanville,  lib.  x.  c.  6.  See  also 
lib.  vii.  c.  16,  17. 

(</)  Wright's  Tenures,  Gl,  62  ; 


2  Black.  Com.  48. 

(f)  2  Hallam's  Middle  Ages, 
424. 

if)  Wright's  Tenures,  63. 

{g)  1  Hallam's  Middle  Ages, 
178,  179,  note. 

(Ji)  Coke  upon  Littleton,  65  a. 
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OF  THE  CLASSES  OF  PROPERTY. 

to  be  rendered  were  regarded  as  incident  or  annexed  to 
the  ownership  of  the  land ;  in  fact,  as  the  rent  to  be 
paid  for  it. 


This  feudal  system  of  tenures,  or  holding  of  the  king,  Introduction  of 

the  feuc' 
system. 


was  soon  afterwards  apphed  to  all  other  lands,  although  ^  '^ 


they  had  not  been  thus  granted  out,  but  remained  in 
the  hands  of  their  original  Saxon  owners.  How  this 
change  was  effected  is  perhaps  a  matter  of  doubt.  Sir 
Martin  Wright  (i),  who  is  followed  by  Blackstone  (k), 
supposes  that  the  introduction  of  tenures,  as  to  lands  of 
the  Saxons,  was  accomplished  at  a  stroke  by  a  law  (/) 
of  William  the  Conqueror,  by  which  he  required  all  free 
men  to  swear  that  they  would  be  faithful  to  him  as  their 
lord,  "The  terms  of  this  law,"  says  Sir  Martin  Wright, 
"  are  absolutely  feudal,  and  are  apt  and  proper  to  es- 
tablish that  policy  with  all  its  consequences."  Mr. 
Hallara,  however,  takes  a  different  view  of  the  subject ; 
for  while  he  considers  it  certain  that  the  tenures  of  the 
feudal  system  were  thoroughly  established  in  England 
under  the  Conqueror  (m),  he  yet  remarks  that  by  the 
transaction  in  question  an  oath  of  fidelity  was  required, 
as  well  from  the  great  landowners  themselves  as  from 
their  tenants,  "thus  breaking  in  upon  the  feudal  com- 
pact in  its  most  essential  attribute,  the  exclusive  de- 
pendence of  a  vassal  upon  his  lord"  (n).      The  truth 

(i)  Wright's  Tenures,  64,  65,  (m)  2  Hallam's  Middle  Ages, 

(k)  2  Black.  Com.  49,  50.  429. 

(Z)  The  52nd.      Statuimus  ut  (n)  2  Hallam's  Middle  Ages> 

omnes  liberi  homines  foedere  et  430.     Mr,  Hallam  refers  to  the 

Sacramento  afRrment,  quod  intra  Saxon  Chronicle,  which  gives  the 

et  extra  universum  regnum  An-  following  account :  —  Postea   sic 

gliae  Wilhelmo  regi  domino  suo  itinera  disposuit  ut  pervenerit  in 

fideles  essevolunt;  terras  et  ho-  festo  Primitiarum  ad  Searebyrig 

nores  illius  omni  fidelitate  ubique  (Sarum),  ubi  ei  obviam  venerunt 

servare  cum  eo,  et  contra  inimicos  ejus  proceres;    et  omnes  pradia 

et  alienigenas  defendere.  tenentes,  qiiotquot  esscvt  nol<v  ive- 
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appears  to  be  that  Norman  customs,  and  their  up- 
liolders  and  interpreters,  Norman  lawyers,  were  the  real 
introducers  of  the  feudal  system  of  tenures  into  the  law 
of  this  country.  Before  the  conquest,  landowners  were 
subject  to  military  duties  (o) ;  and  to  a  soldier  it  would 
matter  little  whether  he  fought  by  reason  of  tenure,  or 
for  any  other  reason.  The  distinction  between  his  ser- 
vices being  annexed  to  his  land,  and  their  being  an- 
nexed to  the  tenure  of  his  land,  would  not  strike  him  as 
very  important.  These  matters  would  be  left  to  those 
whose  business  it  was  to  attend  to  them ;  and  the 
lawyers  from  Normandy,  without  being  particularly 
crafty,  would,  in  their  fondness  for  their  own  profes- 
sion, naturally  adhere  to  the  precedents  they  were  used 
to,  and  observe  the  customs  and  laws  of  their  own 
country  {p).  Perhaps  even  they,  in  the  time  of  the 
Conqueror,  troubled  themselves  but  little  about  the  laws 
of  landed  property.  The  statutes  of  William  are  prin- 
cipally criminal,  as  are  the  laws  of  all  half-civilized 
nations.  Life  and  limb  are  of  more  importance  than 
property;  and  when  the  former  are  in  danger,  the  se- 
curity of  the  latter  is  not  much  regarded.  When  the 
convulsions  of  the  conquest  began  to  subside,  the 
Saxons  felt  the  effects  of  the  Norman  laws,  and  cried 
out  for  the  restoration  of  their  own  ;  but  they  were  the 
weaker  party,  and  could  not  help  themselves.     By  this 

Uoris  per  totam  Angliam,  hujvis  introduced  by  the   Conqueror  as 

viri  servi  fuerunt,  omnesque  se  tlie  regular  language  of  the  courts 

illi  subdidere,  ejusque  fact!  sunt  of  law.     See  Hume's  History  of 

vassal!,  ac  ci  fidelitatis  juranicnta  England,  vol.  ii.   115,  appendix 

pra^stiterunt  se  contra  alios  quos-  ii.  on  the  feudal  and  Anglo-Nor- 

cunque  illi  fidos  futures.      Sax.  man  governmc-nt  and   manners. 

Chron.  anno  1085.  A  specimen  of  this  language,  which 

(o)    Sharon   Turner's    Anglo-  was  often  curiously  intermixed  by 

Saxons,  vol.  ii.  appendix  iv.  c.  .3,  our  lawyers  witli  scraps  of  Latin 

560  ;  2  Hallam's  Middle  Ages,  and  pure  English,  will  be  given 

410.  i»  a  future  note. 

(/;)  The  Norman   French  was 
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time  the  industry  of  the  lawyers  had  woven  a  net  from 
which  there  was  no  escaping  (g).  But  in  what  precise 
manner  tenures  crept  in,  was  a  question  perhaps  never 
asked  in  those  days;  and  if  asked,  it  could  not  pro- 
bably, even  then,  have  been  minutely  answered. 

The  system  of  tenure  could  evidently  only  exist  as  to 
lands  and  things  immoveable  (r).  Cattle  and  other 
moveables  were  things  of  too  perishable  and  insigni- 
ficant a  nature  to  be  subject  to  any  feudal  liabilities, 
and  could  therefore  only  be  bestowed  as  absolute  gifts. 
No  duty  or  service  could  well  be  annexed  as  the  condi- 
tion of  their  ownership.  Hence  a  superiority  became 
attached  to  all  immoveable  propei'ty,  and  the  distinction 
between  it  and  moveables  became  clearly  marked ;  so 
that,  whilst  lands  were  the  subject  of  the  disquisitions 
of  lawyers  (s),  the  decisions  of  the  Courts  of  justice  (^), 
and  the  attention  of  the  legislature  (u),  moveable  property 
passed  almost  unnoticed  (a;). 

Lands,  houses,  and  immoveable  property, — things  ca-  Lands,  tene- 
pable  of  being  held  in  the  way  above  described, — were  dl!°ments  ^'^^' 
called  tenements,  or  things  held{y).  They  were  also  de- 
nominated hereditaments,  because,  on  the  death  of  the 
owner,  they  devolved  by  law  to  his  heir(2r).  So  that 
the  phrase,  lands,  tenements  and  hereditaments,  was  used 
by  the  lawyers  of  those  times  to  express  all  sorts  of  pro- 
perty of  the  first  or  immoveable  class;  and  the  expres- 
sion is  in  use  to  the  present  day. 

(</)  2  Hallam's  Middle  Aees,  {x)  2  Black.  Com.  384. 

468.  ( 7/)  Constitutions  of  Clarendon, 

(r)  Co.Litt.l91a,n.(I),  II.  2,  Art.  9;  Glanville,  lib.  ix.  cap.  1, 

(s)   See  treatises  of  Glanville,  2,  3,  passim ;  Bracton,  lib.  2,  fol. 

Bracton,  Britton,  and  Fleta;  the  26  a;  stats.  20  Hen.  III.c.4;  13 

Old  Teuures,  and  the  Old  Natiira  Edw.  I.  c.  1 ;  Co.  Litt.  1  b;  Shep. 

Brevium.  Touch.  91. 

{t)  See  the  Year- Books.  {z)  Co.  Litt.  6a;  Shep. Touch. 

(m)  See  the  Statutes.  91, 
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Goods  and  The  other,  or  moveable  class  of  property,  was  known 

chattels,  ^^  ^j^^  name  of  (joods  or  chattels.     The  derivation  of 

the  word  chattel  has  not  been  precisely  ascertained  (a). 

Both  it  and  the  word  goods  are  well  known  to  be  still 

•     in  use  as  technical  terms  amongst  lawyers. 

'I'enemenis.  So  great  was  the  influence  of  the  feudal  system,'^and 

so  important  was  the  tenure  or  holding  of  lands,  whe- 
ther by  the  vassals  of  the  crown,  or  by  the  vassals  of 
those  vassals,  that  for  a  long  time  immoveable  property 
was  known  rather  by  the  name  of  tenements  than  by  any 
other  term  more  indicative  of  its  fixed  and  indestructible 
nature (Z>).  In  time,  however,  from  various  causes,  the 
feudal  system  began  to  give  way.  The  growth  of  a 
commercial  spirit,  the  rising  power  of  towns,  and  the 
formation  of  an  influential  middle  class,  combined  to 
render  the  relation  of  lord  and  vassal  anything  but  a 
reciprocal  advantage ;  and  at  the  restoration  of  King 
Charles  II.  a  final  blow  was  given  to  the  whole 
system (c).  Its  form  indeed  remained,  but  its  spirit  was 
extinguished.  The  tenures  of  land  then  became  less 
burdensome  to  the  owner,  and  less  troublesome  to  the 
law  student;  and  the  Courts  of  law,  instead  of  being 
occupied  with  disputes  between  lords  and  tenants,  had 
their  attention  more  directed  to  controversies  between 
different  owners.  It  became  then  more  obvious  that 
the  essential  difference  between  lands  and  goods  was  to 
be  found  in  the  remedies  for  the  deprivation  of  either; 
that  land  could  always  be  restored,  but  goods  could 
not;  that,  as  to  the  one,  the  real  land  itself  could  be 
recovered ;  but,  as  to  the  other,  proceedings  must  be 
had  against  the  person  who  had  taken  them  away.  The 
two  great  classes  of  property  accordingly  began  to  ac- 
quire two  other  names  more  characteristic  of  their  dif- 

(a)  See  2  Black.  Com.  385.  13  Edw.  I.  c.  1 ;  see  Co.  Litt.  19b. 

(6)  It  is  the  only  word  used  in  (c)   By  statute  12  Car.  II.  c. 

the  important  statute  I)c  Donis,       -^- 
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ference.      The  remedies  for  the  recovery  of  lands  had 

long  been  called  real  actions,  and  the  remedies  for  loss  of 

goods  personal  actions  (d).      But  it  was  not  until  the  Ileal  and  pei- 

feudal  system  had  lost  its  hold,  that  lands  and  tene-  *°"^ ' 

ments  were  called  real  property,  and  goods  and  chattels 

personal  property  (e). 

It  appears  then,  that  lands  and  tenements  were  desig- 
nated, in  later  times,  real  property,  more  from  the  nature 
of  the  legal  remedy  for  their  recovery  than  simply  be- 
cause they  are  real  things;  and,  on  the  other  hand, 
goods  and  chattels  were  called  personal  property  because 
the  remedy  for  their  abstraction  was  against  the  person 
who  had  taken  them  away.  Personal  property  has 
been  described  as  that  which  may  attend  the  owner's 
person  wherever  he  thinks  proper  to  go  {f),  but  goods 
and  chattels  were  not  usually  called  things  personal  till 
they  had  become  too  numerous  and  important  to  attend 
the  persons  of  their  owners. 

The  terms  real  property  and  personal  property  are 
now  more  commonly  used  than  the  old  terms  tenements 
and  hereditaments,  goods  and  chattels.  The  old  terms 
were,  indeed,  suited  only  to  the  feudal  times  in  which 

{d)  Glanville,  lil).  x.  c.  13 ;  the  expression,  "  things,  whether 
Bracton,  lib.  iii.  fol.  101b,  par.l;  real,  personal,  or  mixed,"  in  Co. 
102b, par.4;  Britton,  lb;  Fleta,  Litt.  1  b  and  6  a,  and  in  Touch- 
lib,  i.  c.  1  ;  Litt.  sects.  444,492;  stone,  p.  91,  an  expression  which 
Co.  Litt.  284  b,  285  a;  3  Black.  has  an  obvious  reference  to  the 
Com.  117.  division  of  actions  into  the  same 

(e)  The  terms  lands  and  tene-  three  classes.  In  the  early  part 
ments,  goods  and  chattels,  are  con-  of  the  last  century,  the  terms  real 
stantly  used  in  Coke  upon  Little-  and  personal,  as  applied  to  pro- 
ton, and  Sheppard's  Touchstone,  perty,  were  in  common  use.  See 
both  of  them  works  compiled  in  1  P.  Wms.  5,53,  575,  anno  1719; 
the  early  part  of  the  17th  century.  liidout  v.  Pain,  3  Atkyns,  486, 
The  nearest  approximation  the  anno  1747. 
writer  can  find  in  either  of  the  (/)  2  Black.  Com.  16,384;  3 
above  books  to  the  now  common  Black.  Com.  144. 
division  into  real  and  personal  is 
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they  originated ;  since  those  times  great  changes  have 
taken  place,  commerce  has  been  widely  extended,  loans 
of  money  at  interest  liave  become  common  (^),  and  the 
funds  have  ingulfed  an  immense  mass  of  wealth.  Both 
classes  of  property  have  accordingly  been  increased  by 
fresh  additions ;  and  within  the  new  names  of  real  and 
jjersonal  many  kinds  of  property  are  now  included,  to 
which  our  forefathers  were  quite  strangers ;  so  much  so, 
that  the  sim])le  division  into  immoveable  tenements  and 
moveable  chattels  is  lost  in  the  many  exceptions  to 
which  time  and  altered  circumstances  have  given  rise. 
Thus,  shares  in  canals  and  railways,  which  are  suffici- 
ently immoveable,  are  generally  personal  property  (A) ; 
funded  property  is  personal;  whilst  a  dignity  or  title  of 
honour,  which  one  would  think  to  be  as  locomotive  as 
its  owner,  is  not  a  chattel  but  a  tenement  {i).  Canal  and 
railway  shares  and  funded  property  are  made  personal 
by  the  different  acts  of  parliament  under  the  authority  of 
which  they  have  originated.  And  titles  of  honour  are 
real  property,  because  in  ancient  times  such  titles  were 
annexed  to  the  ownership  of  various  lands  (A). 

A  lease.  But  the  most  remarkable  exception  to  the   original 

rule  occurs  in  the  case  of  a  lease  of  lands  or  houses  for 
a  term  of  years.  The  interest  which  the  lessee,  or  jjerson 
who  has  taken  the  lease,  possesses,  is  not  his  real(Z)  but 
his  personal  property;  it  is  but  a  chattel (m),  though  the 
rent  may  be  only  nominal,  and  the  term  ninety  or  even 

{g)  Such  loans  were  formerly  (i)  Co.  Litt.  20 «,  n.  (3);   Earl 

considered  unchristian.  Glanville,  Ferrer' s  case,  2  Eden,  Appendix, 

lib.  7,  c.   16;   lib,    10,  c.  3;    1  p.  373. 

Reeves's  History,  119,  262.  {k)  1  Hallam's  Middle  Ages, 

(/()  New  River  sliares  are  an  158. 

exception,  Dri/buttcr  v.  Bartlio-  (I)   Bracton,  lib.  2,  fol.  27  a, 

loniew,  2  P.  Wins.  127;  see  also  par.  1. 

Buckeridge  V.  Ingram,  2  Ves.'jnn.  (m)    Co.  Litt.  46  a;    con-ect 

652;    Bligh  v.  Brent,  2  You.  &  Lord   Coke's    reference    at   note 

Coll.  268.  (m),  from  ass.  82  to  ass.  28. 
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a  thousand  years.  This  seeming  anomaly  is  thus  ex- 
plained. In  the  early  times,  to  which  we  have  before 
referred,  towns  and  cities  were  not  of  any  very  great 
and  general  importance ;  their  influence  was  local  and 
partial,  and  their  laws  and  customs  were  frequently 
peculiar  to  themselves  (?i).  Agriculture  was  then,  though 
sufficiently  neglected,  yet  still  of  far  more  importance 
than  commerce ;  and  from  the  necessities  of  agriculture 
arose  many  of  our  ancient  rules  of  law.  That  the  most 
ancient  leases  must  have  been  principally  farming  leases, 
is  evident  from  the  specimens  of  which  copies  still  re- 
main (o),  and  also  from  the  circumstance  that  the  word 
farm  applies  as  well  to  any  thing  let  on  lease,  or  let  to 
farm,  as  to  a  farm  house,  and  the  lands  belonging  to  it. 
Thus,  we  hear  of  farmers  of  tolls  and  taxes,  as  well  as 
of  farmers  engaged  in  agriculture.  Farming  in  those 
days  required  but  little  capital  {p),  and  farmers  were 
regarded  more  as  bailiffs  or  servants,  accountable  for 
the  profits  of  the  land  at  an  annual  sum,  than  as  having 
'any  property  of  their  own  {q).  If  the  farmer  was  ejected 
from  his  land  by  any  other  person  than  his  landlord,  he 
could  not,  by  any  legal  process,  again  obtain  possession 
of  it.  His  only  remedy  was  an  action  for  damages 
against  his  landlord  if),  who  was  bound  to  warrant  him 
quiet  possession  (s).  The  farmer  could  therefore  be 
scarcely  said  to  be  the  owner  of  the  land,  even  for  the 
term  of  the  lease ;  for  his  interest  wanted  the  essential 
incident  of  real  property,  the  capability  of  being  restored 
to  its  owner.     Such  an  interest  in  land  had,  moreover, 

(n)   See  as  a  specimen,  Bac.  349. 
Abr.  tit.  Customs  of  London.  (<?)    Gilb.   Tenures,    39,   40; 

(o)  SeeMadox'sFormnlareAn-  Watkins  on  Descents,  108(113, 

glicanum,  tit.  Demise  for  Years,  4th  edit.);  2  Black.  Com.  141. 
in   which  the  great  majority  of  (r)    3   Black.  Com.  157,  158, 

leases  given  are  farming  leases.  200. 

{p)  See  as  to  the  bad  state  of  (a)  Bac.  Abr.  tit.  Leases  and 

agriculture,  3  Hallam's   Middle  Terms  for  Years,  and  Covenant, 

Ages,  365  ;  2  Hume's  Hist.  Eng.  (B). 
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nothing  military  or  feudal  in  its  nature,  and  was,  con- 
sequently, exempt  from  the  feudal  rule  of  descent  to  the 
eldest  son  as  heir  at  law.  Being  thus  neither  real  pro- 
perty, nor  feudal  tenement,  it  could  be  no  more  than  a 
chattel ;  and  when  leases  became  longer,  more  valuable, 
and  more  frequent,  no  change  was  made ;  but  to  this 
day  the  owner  of  an  estate  for  a  term  of  years  possesses 
in  law  merely  a  chattel.  His  leasehold  estate  is  only 
his  personal  property,  however  long  may  be  the  term  of 
years,  or  however  great  the  value  of  the  premises  com- 
prised in  his  lease  {t). 

There  is  now  perhaps  as  much  personal  property  in 
the  country  as  real ;  possibly  there  may  be  more.  Real 
property,  however,  still  retains  many  of  its  ancient  laws, 
which  invest  it  with  an  interest  and  importance  to  which 
personal  property  has  no  claim.  Of  these  ancient  laws 
one  of  the  most  conspicuous  is  the  feudal  rule  of  descent, 
under  which,  as  partially  modified  by  the  recent  act  (m), 
real  property  goes,  when  its  owner  dies  intestate,  to  his 
heir,  while  personal  property  is  distributed,  under  the 
same  circumstances,  amongst  the  next  of  kin  of  the 
intestate  by  an  administrator  appointed  for  that  purpose 
by  the  Ecclesiastical  Court. 

Corporeal  and  Besides  the  division  of  property  into  real  and  per- 
sonal, there  is  another  classification  which  deserves  to 
be  mentioned,  namely,  that  of  corporeal  and  incorporeal. 
It  is  evident  that  all  property  is  either  of  one  of  these 
classes,  or  of  the  other  j  it  is  either  visible  and  tangible, 
or  it  is  not(^7).  Thus  a  house  is  corporeal,  but  the 
annual  rent  payable  for  its   occupation   is  incorporeal. 

f^)  Qu(cre,   however,    whether  {u)  3  &  4  Will.  IV.  c.  lOG. 

Lord   Coke   would   have  agreed  {y)  Bract,  lib.  1,  c.  12,  par,  3; 

that  a  lease  for  years  is  personal  lib.  2,  c.  5,  par.  7 ;  Fleta,  lib.  3, 

propcrfyor  personal  estate,  though  c.  1,  sec.  4. 
it  is  now  clearly  considered  as  such. 
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So  an  annuity  is  incorporeal ;  "  for,  though  the  money, 
which  is  the  fruit  or  product  of  this  annuity,  is  doubt- 
less of  a  corporeal  nature,  yet  the  annuity  itself,  which 
produces  that  money,  is  a  thing  invisible,  has  only  a 
mental  existence,  and  cannot  be  delivered  over  from 
hand  to  hand"  (x).  Corporeal  property,  on  the  other 
hand,  is  capable  of  manual  transfer ;  or,  as  to  such  as 
is  immoveable,  possession  may  actually  be  given  up. 
Frequently  the  possession  of  corporeal  property  neces- 
sarily involves  the  enjoyment  of  certain  incorporeal 
rights;  thus  the  lord  of  a  manor,  which  is  corporeal 
property,  may  have  the  advowson  or  perpetual  right  of 
presentation  to  the  parish  church ;  and  this  advowson, 
which,  being  a  mere  right  to  present,  is  an  incorporeal 
kind  of  property,  may  be  appendant  or  attached,  as  it 
were,  to  the  manor,  and  constantly  belong  to  every  owner. 
But,  in  many  cases,  property  of  an  incorporeal  nature 
exists  apart  from  the  ownership  of  any  thing  corporeal, 
forming  a  distinct  subject  of  possession ;  and,  as  such, 
it  may  frequently  be  required  to  be  transferred  from 
one  person  to  another.  An  instance  of  this  separate 
kind  of  incorporeal  property  occurs  in  the  case  of  an 
advowson  or  right  of  presentation  to  a  church,  when  not 

appendant  to  any  manor.     In  the  transfer  or  convey-  The  distinction 

lip    ^^s  '"  '''^  mode 
ance  of  mcorporeal  property,  when  thus  alone  and  sen-  of  transfer. 

existent,  formerly  lay  the  practical  distinction  between 
it  and  corporeal  property.  For,  in  ancient  times,  the 
impossibility  of  actually  delivering  up  any  thing  of  a 
separate  incorporeal  nature,  rendered  some  other  means 
of  conveyance  necessary.  The  most  obvious  was  writing ; 
which  was  accordingly  always  employed  for  the  pur- 
pose, and  was  considered  indispensable  to  the  separate 
transfer  of  every  thing  incorporeal  (y) ;  whilst  the  transfer 
of  corporeal  property,  together  with  such  incorporeal 
rights  as  its  possession  involved,  was  long  permitted  to 

(.r)  2  Black.  Com.  20.  (//)  Co.  Litt.  9  a. 
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take  place  without  any  written  document  (r).  Incor- 
poreal property,  in  our  present  highly  artificial  state  of 
society,  occupies  an  important  position ;  and  such  kinds 
of  incorporeal  property  as  are  of  a  real  nature  will  here- 
after be  spoken  of  more  at  large.  But  for  the  present, 
let  us  give  our  undivided  attention  to  property  of  a  cor- 
poreal kind ;  and,  as  to  this,  the  scope  of  our  work  em- 
braces one  branch  only,  namely,  that  which  is  real,  and 
which,  as  we  have  seen,  being  descendible  to  heirs,  is 
known  in  law  by  the  name  of  hereditaments.  Estates 
or  interests  in  corporeal  hereditaments,  or  what  is  com- 
monly called  landed  property,  will  accordingly  form  our 
next  subject  for  consideration. 

(2)  Co.  Litt.  48  b,  121  b,  143  a,  271  b,  n.  (1). 
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PART  I. 

OF  CORPOREAL  HEREDITAMENTS. 

Before  proceeding  to  consider  the  estates  which  may  Terms  of  the 
be  held  in  corporeal  hereditaments  or  landed  property, 
it  is  desirable  that  the  legal  terms  made  use  of  to  de- 
signate such  property  should  be  understood ;  for  the 
nomenclature  of  the  law  differs  in  some  respects  from 
that  which  is  ordinarily  employed.  Thus  a  house  is  by  A  messuage, 
lawyers  generally  called  a  messuage;  and  the  term 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  house  (a).  But  such  a  distinction 
is  not  now  to  be  relied  on  {h).  Both  the  term  messuage 
and  house  will  comprise  adjoining  outbuildings,  the 
orchard,  and  curtilage,  or  court  yard,  and,  according  to 
the  better  opinion,  these  terms  will  include  the  garden 
also  (c).  The  word  tenement  is  often  used  in  law,  as  in  Tenement. 
ordinary  language,  to  signify  a  house :  it  is  indeed  the 
regular  synonyme  which  follows  the  term  messuage;  a 
house  being  usually  described  in  deeds  as  "  all  that 
messuage  or  tenement."  But  the  more  comprehensive 
meaning  of  the  word  tenement,  to  which  we  have  before 
adverted  (c?),  is  still  attached  to  it  in  legal  interpretation, 
whenever  the  sense  requires  (e).  Again,  the  word  land  Land, 
comprehends  in  law  any  ground,  soil,  or  earth  what- 
soever {f ) ;  but  its  strict  and  primary  import  is  arable 
land(^).     It  will,  however,  include  castles,  houses,  and 

(a)   Thomas  \.  Laiie,  8  Cha.Ca.  (d)  Anle,i).5. 

26;  Keihv.  57.  (e)  2  Black.  Com.  IG,  17,  59. 

{b)  Doe  d.  Clements V.  Collins,  (f)  Co.  Litt.  4a;  Sliep.  Touch. 

2  T.  Rep.  498,  502  ;   1  Jarman  on  92  ;   2  Black.  Com.  17  ;    Cooke, 

Wills,  709.  clem.  4  Bing,  90. 

(c)  Shep.Toucli.  94;  Co.  Litt.  {g)  Slifp.  Tone!..  92. 
5  b,  n.  (1). 
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buildings  of  all  kinds ;  for  the  ownership  of  land  carries 
with  it  every  thing  both  above  and  below  the  surface, 
the  maxim  being  nijus  est  solum,  ejus  est  usque  ad  coelum, 
A  pond  of  water  is  accordingly  described  as  land  covered 
with  water  (h) ;  and  a  grant  of  lands  includes  all  mines 
and  minerals  under  the  surface  {i).  This  extensive  sig- 
nification of  the  word  land  may,  however,  be  controlled 
by  the  context;  as  where  land  is  spoken  of  in  plain 
contradistinction  to  houses,  it  will  not  be  held  to  com- 
Premises.  prise  them  {k).     The  word  premises  is  frequently  used 

in  law  in  its  proper  etymological  sense  of  that  which 
has  been  before  mentioned  (Z).  Thus,  after  a  recital  of 
various  facts  in  a  deed,  it  frequently  proceeds  "  in  con- 
sideration of  the  premises,"  meaning  in  consideration  of 
the  facts  before  mentioned ;  and  property  is  seldom 
spoken  of  as  premises,  unless  a  description  of  it  is  con- 
tained in  some  prior  part  of  the  deed.  Most  of  the 
words  used  in  the  description  of  property  have  however 
no  special  technical  meaning,  but  are  construed  accord- 
ing to  their  usual  sense  (m) ;  and,  as  to  such  words  as 
have  a  technical  import  more  comprehensive  than  their 
ordinary  meaning,  it  is  very  seldom  that  such  extensive 
import  is  alone  relied  on ;  but  the  meaning  of  the  parties 
is  generally  explained  by  the  additional  use  of  ordinary 
words. 

(/()  Co.  Litt.  4  b.  1  East,  456;  1  Jarman  on  Wills, 

(i)  2  Black.  Com.  18.  707. 

(/c)  1  Jarman  on  Wills,  707.  (m)  As  farm,  meadow,  pasture, 

(/)  Doed.Biddulphv.Meakm,  &c.;  Shep.  Touch.  93,  94. 
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CHAPTER  I. 


OF  AN  ESTATE  FOR  LIFE. 


It  seldom  happens  that  any  subject  is  brought  frequently 
to  a  person's  notice,  without  his  forming  concerning  it 
opinions  of  some  kind.  And  such  opinions  carelessly 
picked  up  are  often  carefully  retained,  though  in  many 
cases  wrong,  and  in  most  inadequate.  The  subject  of 
property  is  so  generally  interesting,  that  few  persons 
are  without  some  notions  as  to  the  legal  rights  apper- 
taining to  its  possession.  These  notions,  however,  as 
entertained  by  unprofessional  persons,  are  mostly  of  a 
wrong  kind.  They  consider  that  what  is  a  man's  own 
is  what  he  may  do  what  he  likes  with;  and  with  this 
broad  principle  they  generally  set  out  on  such  legal 
adventures  as  may  happen  to  lie  before  them.  They 
begin  at  a  point  at  which  the  lawyer  stops,  or  at  which 
indeed  the  law  has  not  yet  arrived,  nor  ever  will ;  but 
to  which  it  is  still  continually  approximating.  Now  the 
student  of  law  must  forget  for  a  time  that,  if  he  has 
land,  he  may  let  it,  or  leave  it  by  his  will,  or  mortgage 
it,  or  sell  it,  or  settle  it.  He  must  humble  himself  to 
believe  that  he  knows  as  yet  nothing  about  it ;  and  he 
will  find  that  the  attainment  of  the  ample  power,  which 
is  now  possessed  over  real  property,  has  been  the  work 
of  a  long  period  of  time ;  and  that  even  now  a  common 
purchase  deed  of  a  piece  of  freehold  land  cannot  be 
explained  without  going  back  to  the  reign  of  Henry 
VIII.  (a),  or  an  ordinary  settlement  of  land  without  re- 
course to  the  laws  of  Edward  I.  {b)     That  such  should 

(a)  Stat.  27  Hen.  VIII.  c.  10,       Bonis  Conditionalibus,  to  which 
the  Statute  of  Uses.  estates  tail  owe  their  origin. 

(6)  Stat.  18  Edw.  I.  c.  1,  De 
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be  the  case  is  certainly  a  matter  of  regret.  History 
and  antiquities  are,  no  doubt,  interesting  and  delightful 
studies  in  their  place ;  but  their  perpetual  intrusion  into 
modern  practice,  and  the  absolute  necessity  of  some 
acquaintance  with  them,  give  rise  to  much  of  the  diffi- 
culty experienced  in  the  study  of  the  law,  and  to  many 
of  the  errors  of  its  less  studious  practitioners. 

No  absolute  The  first  thing  then  the  student  has  to  do  is  to  get 

ownership.  j-jj  Qf  ^j^g  j^j^g^  ^f  absolute  Ownership.     Such  an  idea  is 

quite  unknown  to  the  English  law.     No  man  is  in  law 

the  absolute  owner  of  lands.      He   can   only  hold  an 

estate  in  them. 

An  estate  for  The  most  interesting,  and  perhaps  the  most  ancient 

of  estates,  is  an  estate  for  life ;  and  with  this  we  shall 
begin.  Soon  after  the  commencement  of  the  feudal 
system,  to  which,  as  we  have  seen,  our  laws  of  real 
property  owe  so  much  of  their  character,  an  estate  for 
life  seems  to  have  been  the  smallest  estate  in  conquered 
lands  which  the  military  tenant  was  disposed  to  ac- 
cept (c).  This  estate  was  inalienable,  unless  his  lord's 
consent  could  be  obtained  (d).  A  grant  of  lands  to 
A.  B.  was  then  a  grant  to  him  so  long  as  he  could  hold 
them,  that  is,  during  his  life,  and  no  longer  (e) ;  for 
feudal  donations  were  not  extended  beyond  the  precise 
terms  of  the  gift  by  any  presumed  intent,  but  were 
taken  strictly  (/);  and,  on  the  tenant's  death,  the  lands 

(c)  Watk.  Descents,  107(11.3,  (e)  Bracton,  lib.  2,  fol.   92  b, 
4th  ed);  1  Hallam's  Middle  Ages,       par.  6. 

160.     There  seems  no  good  rea-  (J")  Wright'sTenures,  17, 152. 

son  to  suppose  that  feuds  were  at  Blackstone's  reasons  for  the  estate 

any  time  held  at  will,  as  stated  by  being  for  life — tliat  it  shall  be  con- 

Blackstone  (2  Black.  Com.  55),  strued  to  be  as  large  an  estate  as 

and  by  Butler  (Co.  Litt.  191  a,  the  words  of  the   donation  will 

n.  (1),  vi.  4.)  bear(2  Black.  Com.  121)— is  quite 

(d)  Wright's  Tenures,   29 ;    2  at  variance  with  this  rule  of  con- 
Black.  Com.  57.  struction. 
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reverted  to  the  lord  or  grantor.  If  it  was  intended  that 
the  descendants  of  the  tenant  should,  at  his  decease, 
succeed  him  in  the  tenancy,  this  intention  was  expressed 
by  additional  words  of  grant;  the  gift  being  then  to  the 
tenant  and  his  heirs,  or  with  other  words  expressive  of 
the  intention.  The  heir  was  thus  a  nominee  in  the  ori- 
ginal grant;  he  took  every  thing  from  the  grantor, 
nothing  from  his  ancestor.  So  that,  in  such  a  case, 
"  the  ancestor  and  the  heirs  took  equally  as  a  succession 
of  usufructuaries,  each  of  whom  during  his  life  enjoyed 
the  beneficial,  but  none  of  whom  possessed,  or  could 
lawfully  dispose  of,  the  direct  or  absolute  dominion  of 
the  property  (^)."  The  feudal  system,  however,  had  not 
long  been  introduced  into  this  country  before  the  re- 
striction on  alienation  began  to  be  relaxed  (A).  Subse- 
quently, by  a  statute  of  Edward  I.(i),  the  right  of  every 
freeman  to  sell  at  his  own  pleasure  his  lands  or  tene- 
ments, or  part  thereof,  was  expressly  recognized;  at  a 
still  later  period  the  power  of  testamentary  alienation 
was  bestowed  (k) ;  until,  at  the  present  day,  the  right  to 
dispose  of  property  is  not  only  established,  but  has  be- 
come inseparable  from  its  possession (Z).  Moreover,  the 
old  feudal  rule  of  strict  construction  has  long  since 
given  way  to  the  contrary  maxim,  that  every  grant  is  to 
be  construed  most  strongly  against  the  grantor  (m). 
Yet  so  deeply  rooted  are  the  feudal  principles  of  our 
law  of  real  property,  that,  in  the  case  before  us,  the  an- 
cient interpretation  remains  imaltered ;  and  a  grant  to  A  grant  to  A.B. 
A.  B.  simply  now  confers  but  an  estate  for  his  life(w),  on^y  a  Hfe  ^'^ 

(g)  Co.  Lite.  191  a,  n.  (1),  vi.  by  stat.29Car.  II.  c.  3.  s.  12,  as  to 

5;    Burgess  V.   Wheate,  1  Wm.  estates  held  for  the  life  of  another 

Black.  133.  person.  See  1  Jarm.  on  Wills,  51. 

(A)  Leg.  Hen.  1. 70;  1  Reeves's  (/)   Litt.  sec.  360;    Co.  Litt. 

Hist.  Eng.  Law,  43,  44;  Co.  Litt.  223  a;   Ware  v.  Cann,  10  Barn. 

191  a,  n.  (1),  vi.  G.  &  Cress.  433. 

(i)  Stat.  18  Edvv.  I.  c.  1.  (m)  Shep.  Touch.  88. 

(A-)  By  Stat.  32  Hen.  VIII.  c.  (w)    Litt.  sec.  283;    Co.  Litt. 

1,  as  to  estates  in  fee  simple,  and  42  a;  2  Black.  Com,  121. 

C 
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which  estate,  though  he  may  part  with  it  if  he  pleases, 
will  terminate  at  his  death,  into  whosesoever  hands  it 
may  have  come. 

This  rule  has  The  most  remarkable  effect  of  this  antiquated  rule 

^e'^lutot'Tniet   l^^s  been  its  frequent  defeat  of  the  intentions  of  un- 
tions.  learned  testators  (o),  who,  in  leaving  their  lands  and 

houses   to  the  objects  of  their   bounty,  were   seldom 
aware  that  they  were  conferring  only  a  life  interest; 
though,  if  they  extended  the  gift  to  the  heirs  of  the  par- 
ties, or  happened  to  make  use  of  the  word  estate,  or 
some  other  such  technical  term,  their  gift  or  devise  in- 
cluded tlie  whole  extent  of  the  interest  they  had  power 
to  dispose  of.     "  Generally  speaking,"  says  Lord  Mans- 
field {p),  "  no  common  person  has  the  smallest  idea  of 
any  difference  between  giving  a  horse  and  a  quantity  of 
land.     Common  sense  alone  would  never  teach  a  man 
the  difference;  but  the  distinction,  which  is  now  clearly 
established,  is  this : — If  the  words  of  the  testator  denote 
only  a  description  of  the  specijic  estate  or  land  devised, 
in  that  case,  if  no  words  of  limitation  are  added,  the 
devisee  has  only  an  estate  for  life.     But  if  the  words 
denote  the  quantum  of  interest  or  property  that  the  tes- 
tator has  in  the  lands  devised,  then  the  lohole  extent  of 
such  his  interest  passes  by  the  gift  to  the  devisee.     The 
question,  therefore,  is  always  a  question  of  construction, 
upon  the  words  and  terms  used  by  the  testator."     Such 
questions,  as  may  be  imagined,  have  been  sufficiently 
numerous.     Happily  by  the  recent  act  of  parliament  for 
the  amendment  of  the  laws  with  respect  to  wills  ((/),  a 
construction  more  accordant  with  the  plain  intention  of 
testators  is  in  future  to  be  "iven  in  such  cases. 


(o)   2  Jannan  on  Wills,   170,       30(5. 
and  the  cases  (lierc  cited.  {q)  7  Will.  IV.  &:  1  Vict.  c.  2G, 

(/))  In  7fog«H  V.  J</c/i4Wi,  Cowp.      s.  28. 
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If  the  owner  of  an  estate  for  his  own  hfe  should  dis-  An  estate  pur 
pose  thereof,  the  new  owner  will  become  entitled  to  an 
estate  for  the  life  of  the  former.     This,  in  the  Norman 
French,  with  which  our  law  still  abounds,  is  called  an 
estate  pur  autre  vie  (r) ;   and  the  person  for  whose  life 
the  land  is  holden  is  called  the  cestui  que  vie.     In  this 
case,  as  well  as  in  that  of  an  original  grant,  the  new 
owner  was  formerly  entitled  only  so  long  as  he  lived  to 
enjoy  the  property,  unless  the  grant  were  expressly  ex- 
tended to  his  heirs ;   so  that,  in  case  of  the  decease  of 
the  new  owner,  in  the  lifetime  of  the  cestui  que  vie,  the 
land  was  left  without  an  occupant  so  long  as  the  life  of 
the  latter  continued,  for  the  law  would  not  allow  him  to 
re-enter  after  having  parted  with  his  life  estate  (s).     No 
person  having  therefore  a  right  to  the  property,  any- 
body might  enter  on  the  land;   and  he  that  first  entered 
might  lawfully  retain  possession  so  long  as  the  cestui  que 
vie  lived  {t).      The    person  who   had    so  entered  was  General  occu- 
called  a  general  occupant.     If,  however,  the  estate  had  ^""  ' 
been  granted  to  a  man  and  his  heirs  during  the  life  of 
the  cestui-que-vie,  the  heir  might,  and  still  may,  enter 
and  hold  possession,  and  in  such  a  case  he  is  called  in 
law  a  special  occupant,  having  a  special  right  of  occupa-  Special  occu- 
tion  by  the  terms  of  the  grant  {u).     To  remedy  the  evil  P^"  * 
occasioned  by  property  remaining  without  an  owner,  it 
was  provided  by  a  clause  in  a  famous  statute  passed  in 
tlie  reign  of  King  Charles  II.  (v),  that  the  owner  of  an  statute  of 
estate  pur  autre  vie  might  dispose  thereof  by  his  will ;     ^'^^  ^' 
that,  if  no  such  disposition  should  be  made,  the  heir,  as 
occupant,  should  be  charged  with  the  debts  of  his  an- 
cestor; or,  in  case  there  should  be  no  special  occupant, 

(r)  Litt.  sect.  56.  {t)  Co.   Litt.  41b;    2  Black. 

(s)  In  very  early  times  the  law  Com.  258. 
was  otherwise.     Bract,  hb.  ii.  c.  («)    Atkinson  v.  Baker,  4  T. 

9,  fol.  27  a;  lib.  iv.  tr.  3,  c.  9,  Rep.  229. 

par.  4,  fol.  203  a;   Fleta,  lib.  iii.  (v)  The  Statute  of  Frauds,  29 

c.  12,  s.  6;  lib.  v.  c.  5,  s.  15.  Car.  II.  c.  3,  s.  12. 

c  2 
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it  should  go  to  his  executors  or  administrators,  and  be 
subject  to  the  payment  of  his  debts,  of  course  only 
during  the  residue  of  the  life  of  the  cestui  que  vie.  In 
the  construction  of  this  enactment  a  question  arose, 
whether  or  not,  supposing  the  owner  of  an  estate  pur 
autre  vie  died  without  a  will,  the  administrator  was  to 
be  entitled  for  his  own  benefit,  after  paying  the  debts  of 
the  deceased.  An  explanatory  act  was  accordingly 
passed  in  the  reign  of  King  George  II.(.r),  by  which 
the  surplus,  after  payment  of  debts,  was,  in  case  of  in- 
testacy, made  distributable  amongst  the  next  of  kin  in 
New  enaci-  ^he  same  manner  as  personal  estate.  By  the  recent 
'"s"'^-  statute  ( y)  for  the  amendment  of  the  laws  with  respect 

to  wills,  the  above  enactments  have  both  been  repealed, 
to  make  way  for  more  comprehensive  provisions  to  the 
same  effect. 

Cestui  que  vie         When  One  person  has  an  estate  for  the  life  of  another, 

may  be  ordered    .     .  ,  .      . 

to  be  produced,  it  IS  evidently  his  interest  that  the  cestui  que  vie,  or  he 
for  whose  life  the  estate  is  holden,  should  live  as  long 
as  possible;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.  In  order  to  prevent  any  such  fraud,  it  is  pro- 
vided, by  an  act  of  parliament  passed  in  the  reign  of 
Queen  Anne(^),  that  any  person  having  any  claim  in 
remainder,  reversion  or  expectancy,  may,  upon  affidavit 
that  he  hath  cause  to  believe  that  the  cestui  que  vie  is 
dead,  or  that  his  death  is  concealed,  obtain  an  order 
from  the  Lord  Chancellor  for  the  production  of  the 
cestui  que  vie  in  the  method  prescribed  by  the  act;  and, 
if  such  order  be  not  complied  with,  then  the  cestui  que 

(.r)  Stat.  14  Geo.  II,  c.  20,  s.  Ex  parte  Grunt,  6  Ves.  .512;   Ex 

9;  see  Co.  Litt.  41  b,  n.  (5).  purte  Whulley,  4  Russ.  561 ;  Re 

{y)  Stat.  7  Will.  IV.  &  1  Vict.  haac,  4  Myl.  &  Craig,  11  ;    Re 

c.  26,  ss.  3,  6.  Lingoi,  1 2  Sim,  104. 

(z)  Stat.  6  Anne,  c.  18.     See 
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vie  shall  be  taken  to  be  dead,  and  any  person  claiming 
any  interest  in  remainder,  or  reversion,  or  otherwise,  may 
enter  accordingly.  The  act,  moreover,  provides  (a),  that 
any  person  having  any  estate  pui'  autre  vie,  who,  after 
the  determination  of  such  estate,  shall  continue  in  pos- 
session of  any  lands,  without  the  express  consent  of  the 
persons  next  entitled,  shall  be  adjudged  a  trespasser, 
and  may  be  proceeded  against  accordingly. 

The  owner  of  an  estate  for  life  is  called  a  tenant  for  a  tenant  for 
life,  for  he  is  only  a  holder  of  the  lands  according  to  the       ' 
feudal  principles  of  our  law.     A  tenant,  either  for  his 
own  life,  or  for  the  life  of  another  {pur  autre  vie),  hath 
an  estate   of  freehold,   and  he   that  hath  a  less  estate  Hatha  freehold, 
cannot  have  a  freehold  (b).     Here,  again,  the  reason  is 
feudal.     A  life  estate  is  such  as  was  considered  worthy 
the  acceptance  of  a  free  man  ;  a  less  estate  was  not  (c). 
And  it  is  worthy  of  remark,  that  in  the  early  periods  of 
our  law  an  estate  for  a  man's  own  life  was  the  only  life 
estate  considered  of  sufficient  importance  to  be  an  estate 
of  freehold  :  an  estate  for  the  life  of  another  person  was 
not  then   reckoned  of  equal  rank  (d).      But    this  dis- 
tinction has  long  since  disappeared ;  and  there  are  now 
some  estates  which  may  not  even  last  a  lifetime,  but  are 
yet  considered  in  law  as  life  estates,  and  are  estates  of 
freehold.     Thus,  an  estate  granted  to  a  woman  during  £5,3,5  (]„„„„ 
her  widowhood  is   in  law  a  life   estate,  though  deter-  widowhood. 
minable  on  her  marrying  again  (e).     Every  life  estate 
also  may  be  determined  by  the  civil  death  of  the  party, 
as   well  as  by  his  natural  death;  for  which  reason  in 
conveyances  the  grant  is  usually  made  for  the  term  of 
a  man's  natural  life(/).     Formerly  a  person,  by  enter-  js^r^,,,,,,]  \\[^ 

(a)  Sect.  5.  Fleta,  lib.  3,  c.  12,  s.  6;  lib.  5, 

{b)  Litt.  s.  57.  c.  5,  s.  15. 

(r)  Watk.Desc.  108(113,  4tb  (e)  Co.  Litt.  42  a  ;    2   Black, 

ed.)  ;  2  Black.  Com.  104.  Com.  121. 

(d)  Bract,  lib.  2,  c.  9,  fol.  2G  b ;  (/)  Co.  Litt.  132  a  ;  2  Black. 

lib.  4,  tr.  3,  c.  9,  par.  3,  fol.  2G3  a ;  Com.  121. 
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ing  a  monastery,  and  being  professed  in  religion,  became 
dead  in  law  {g).  But  this  doctrine  is  now  inapplicable  ; 
for  there  is  no  longer  any  legal  establishment  for  pro- 
fessed persons  in  England  {h),  and  our  law  never  took 
notice  of  foreign  professions  (i).  Civil  death  may,  how- 
ever, occur  by  outlawry  or  attainder,  for  treason  or 
felony  {j) ;  in  which  cases  only  it  appears  that  the 
insertion  of  the  words  "  natural  life"  can  now  be  of  any 
importance  (Jt). 

Timber.  Every  tenant  for  life,  unless  restrained  by  covenant 

or  agreement,  has  the  common  right  of  all  tenants  to 
cut  wood  for  fuel  to  burn  in  the  house,  for  the  making 
and  repairing  of  all  instruments  of  husbandry,  and  for 
repairing  the  house,  and  the  hedges  and  fences  il),  and 
also  a  right  to  cut  underwood  and  lop  pollards  in  due 
course  (w?).     But  he  is  not  allowed  to  cut  timber,  or  to 

Waste.  commit  any  other  kind  of  waste  {n) ;  either  by  voluntary 

destruction  of  any  part  of  the  premises,  which  is  called 
voluntary  waste,  or  by  permitting  the  buildings  to  go  to 
ruin,  which  is  called  permissive  waste  (o).  So  he  cannot 
plough  up  ancient  meadow  land  (7;)  ,•  and  he  is  not 
allowed  to  dig  for  gravel,  brick,  or  stone,  except  in  such 
pits  as  were  open  and  usually  dug  when  he  came  in  {q) ; 
nor  can  he  open  new  mines  for  coal  or  other  minerals, 

(g)  1  Black.  Com.  132.  Com.  35,  122. 

{h)  Co.  Litt.  3  b,  n.(7),  132  b,  (?«)  Phillips  v.  Smith,  14  M- 

11.  (1);   1  Black.  Com.  132;  stat.  &  W.  589. 

31    Geo.  III.   c.  32,  s.   17;    10  {n)  Co.  Litt.  53  a;    Whitfield 

Geo.  IV.  c.  7,  s.  28— 37;   2&3  v.   Bewit,   2   P.   Wms.    241;    2 

Will.  IV.  c.  115,  s.  4.     See  also  Black.  Com.  122,  281  ;  3  Black. 

Anstey's  Guide  to  the  Laws  af-  Com.  224. 

fecting  Roman  Catholics,  p.  24 —  (0)  Co.  Lit.  53  a. 

27.  (y;)  Siiiimonsv.  Norton,  7  B'mg. 

(i)  Co.  Litt.  132  b.  648.    See  Duke  of  St.  Albans  v. 

U)  4  Black.  Com.  319,  380.  Skipivilh,  8  Beav.  354. 

(A-)  AVatk.n.  123toGilb.  Ten.  (q)  Co.  Litt.  53  b;'  Vinei-  v. 

(/)  Co.  Litt.  41   b;    2  Black,  Vaughati,  2  Beav. '166. 
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for  all  such  acts  would  be  acts  of  waste  ;  but  to  continue 

the  working  of  existing  mines  is  not  waste,  and  the 

tenant  may  accordingly  carry  on  such    mines    for  his 

own  profit  (r).     By  an  old  statute  (s)  the  committing  of 

any  act  of  waste  was  a  cause  of  forfeiture  of  the  thing 

or  place  wasted,   in  case  a  writ  of  waste  was  issued 

against  the  tenant  for  life.     But  this  writ  is  now  abo-  Writ  of  waste 

lished(0,  and  a  tenant  for  life  is  now  liable  only  to  ""^^  abolished. 

damages  in  an  action  at  law  for  waste  already  done,  or 

to  be  restrained  by  an  injunction  obtained  by  a  suit  in 

equity,  from  cutting  the  timber  or  committing  any  other 

act  of  waste,  which  he  may  be  known  to  contemplate. 

If  any  of  the  timber  is  in  such  an  advanced  state  that  it 

would  take  injury  by  standing,  the  Court  of  Chancery 

will  allow  it  to  be  cut,  on  the  money  being  secured  for 

the  benefit  of  the  persons  entitled  on  the  expiration  of 

the  life  estate ;  and  the  Court  will  allow  the  interest  of 

the  money  to  be  paid  to  the  tenant  during  his  life  {u). 

If,  however,  his  estate  is  given  him  by  a  written  instru-  without  im- 

ment  (v),  expressly  declarino-  his  estate  to  be  without  pead'ment  ot 

■^  "^  .   *  .  .  waste. 

impeachment  of  waste,  he  is  allowed  to  cut  timber  in  a 

husbandlike  manner  for  his  own  benefit,  to  open  mines, 
and  commit  other  acts  of  waste  with  impunity  {x) ;  but 
so  that  he  does  not  pull  down  or  deface  the  family  man- 
sion, or  fell  timber  planted  and  growing  for  ornament, 
or  commit  other  injuries  of  the  like  nature  ;  all  of  which 

(;■)  Co.  Litt.  54  b.  Cases,  569. 

(s)  The  Statute  of  Gloucester,  {v)    Dowman's    case,    9   Rep. 

6  Edw.  I.  c.  5;    2  Black.  Com.  10  b. 

283;  Co.  Litt.  218  b,  n.  (2).  (r)    Leiois   Boivless  case,    11 

(t)  By  Stat.  3  &  4  Will.  IV.  Rep.  82  b  ;  2  Black.  Com.  283; 

c.  27,  s.  36.  Burges  v.  Lamb,  \Q   Ves.   185; 

(«)   Tookerv.  Annesley,5'A\m.  Chulmeley  v.    Faxton,    3    Bing, 

235;    Waldo  v.    Waldo,  7  Sim.  211;    10    Barn.  &  Cress.    564; 

261  ;  12  Sim.  107  ;  ToUevmche  v.  Davies  v.  Wescomh,  2  Sim.  425  ; 

Tollemache,   1  Hare,  456;   Con-  Wool/ v.  Hill,   2  Swanst.   149; 

sett  V.  Bell,   1  You.  &  Coll.  New  Waldo  v.  Waldo,  12  Sim.  107. 
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Eijuitable 
waste. 


Forfeiture  by 
feoffment. 


lOinblements. 


lire  termed  equitable  waste ;  for  the  Court  of  Chancery, 
administering  equity,  will  restrain  such  proceedings  (y). 

As  a  tenant  for  life  has  merely  a  limited  interest,  he 
cannot  of  course  make  any  disposition  of  the  lands  to 
take  effect  after  his  decease ;  and,  consequently,  he  can 
make  no  leases  to  endure  heyond  his  own  life,  unless  he 
be  specially  empowered  so  to  do  by  the  deed  under  which 
he  holds:  And  if,  previously  to  the  year  1845,  a  tenant 
for  his  own  life  should  have  conveyed  the  lands  by  a 
feoffment  (to  be  hereafter  explained),  to  another  person 
for  any  greater  estate  than  the  life  of  the  tenant  for  life, 
such  an  act  would  have  been  a  cause  of  forfeiture  to  the 
person  next  entitled  {z).  If,  however,  the  tenant  for  life 
should  sow  the  lands,  and  die  before  harvest,  his  exe- 
cutors will  have  a  right  to  the  emblements  or  crop  (a). 
And  the  same  right  would  also  belong  to  his  under- 
tenant ; '  with  this  difference,  however,  that  if  the  life 
estate  should  determine  by  the  tenant's  oicn  act,  as  by 
the  marriage  of  a  widow  holding  during  her  widowhood, 
the  tenant  would  have  no  right  to  emblements  ;  but  the 
under-tenant,  being  no  party  to  the  cesser  of  the  estate, 
would  still  be  entitled  in  the  same  manner  as  on  the 
expiration  of  the  estate  by  death  (Z»). 


Apportionriient 
of  rent. 


As  a  consequence  of  the  determination  of  the  estate 
of  a  tenant  for  life  the  moment  of  his  death,  it  was  held 
in  old  times,  that  if  such  a  tenant  had  let  the  lands 
reserving  rent  quarterly  or  half-yearly,  and  died  between 
two  rent  days,  no  rent  was  due  from  the  under-tenant  to 


(j/)  1  Fonb.  Eq.  33,  n.  ;  Mar- 
quis qf'Dotvnshirev.  Lady  Sandys, 
6  Ves.  107;  Biirges  v.  Lunih,  16 
Ves.  183  ;  Day  v.  Merry,  IG  Ves. 
375  a;  Welles/ cy  v.  Wellesley,  G 
Sim.  497  ;  Diikeoj'  Leeds  v.  Earl 
Amherst,  2  Phil.  117. 


(,s)  2  Black.  Com.  274.  See 
Stat.  7  &  8  Vict.  c.  76,s.  7 ;  8  &  9 
Vict.  c.  106,  s.  4. 

(«)  2  Black.  Com.  122  ;  see 
Graves  v.  Weld,  5  Bani.  &  Add. 
105. 

{h)  2  Black.  Com.  123,  124. 
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anybody  from  the  last  rent  day  till  the  time  of  the 
decease  of  the  tenant  for  life.  But  in  modern  times  a 
remedy  for  a  proportionate  part  of  the  rent,  according  to 
the  time  such  tenant  for  life  lived,  has  been  given  by  act 
of  parliament  to  his  executors  or  administrators  (c). 
Formerly  also,  when  a  tenant  for  life  had  a  power  of 
leasing,  and  let  the  lands  accordingly,  reserving  rent 
periodically,  his  executors  had  no  right  to  a  proportion 
of  the  rent,  in  the  event  of  his  decease  between  two 
quarter  days;  and,  as  rent  is  not  due  till  midnight  of 
the  day  on  which  it  is  made  payable,  if  the  tenant  for 
life  had  died  even  on  the  quarter  day,  but  before  mid- 
night, his  executors  lost  the  quarter's  rent,  which  went 
to  the  person  next  entitled  {d).  But  by  a  recent  act  of 
parliament  {e),  the  executors  and  administrators  of  any 
tenant  for  life  who  has  granted  a  lease  since  the  16th  of 
June,  1834,  the  date  of  the  act,  may  claim  an  appor- 
tionment of  the  rent  from  the  person  next  entitled,  when 
it  shall  become  due. 

By  a  recent  act  of  parliament  (/)  tenants  for  life,  and  Draining, 
some  other  persons  having  limited  interests,  are  em- 
powered to  apply  to  the  Court  of  Chancery  for  leave 
to  make  any  permanent  improvements  by  draining  the 
lands  with  tiles,  stones  or  other  durable  materials,  or 
by  warping,  irrigation,  or  embankment  in  a  permanent 
manner,  or  by  erecting  thereon  any  buildings  of  a  per- 
manent kind  incidental  or  consequential  to  such  drain- 
ing, warping,  irrigation,  or  embanking,  and  immediately 
connected  therewith  (^).     And  if,  in  the  opinion  of  the 

(f)  Stat.  11  Geo.  II,  c.  19,  s.  (e)  Stat.  4  &  '>  Will.  IV.  c. 

15,  explained  by  stat.  4  &  5  Will.  22,  s.  2. 

IV.  c.  22,  s.  1.     See  Ex  parte  (/)  Slat.  8  &  9  Vict.  c.  .5G,  re- 

Smyth,  1   Swanst.  337,  and  the  pealing  a  prior  act  for  the  same 

learned  editor's  note.  purpose,  stat.  3  &  4  Vict.  c.  "SSlSS. 

{d)  Norris  v.  Harrison,  2  Mad.  {g)  Sect.  3. 
268. 
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Government 
advances  for 
draining. 


Oilier  improve- 
ments. 


Court,  such  improvements  will  be  beneficial  to  all  per- 
sons interested  {h),  the  money  expended  in  making  such 
improvements,  or  in  obtaining  the  authority  of  the  Court, 
will  be  charged  on  the  inheritance  of  the  lands,  with 
interest  at  such  rate  as  shall  be  agreed  on,  not  exceeding 
five  per  cent,  per  annum,  payable  half  yearly  (i) ;  the 
principal  money  to  be  repaid  by  equal  annual  instal- 
ments, not  less  than  twelve  nor  more  than  eighteen  in 
number;  or  in  the  case  of  buildings,  by  equal  annual 
instalments,  not  less  than  fifteen  nor  more  than  twenty- 
five  in  number  (^).  And  under  the  provisions  of  more 
recent  acts  of  parliament  (Z),  tenants  for  life  and  other 
owners  of  land  may  obtain  advances  from  government 
for  works  of  drainage,  which  may  be  completed  within 
five  years  (m) ;  such  advances  to  be  repaid  by  a  rent- 
charge  on  the  land,  after  the  rate  of  61.  lOs.  rent-charge 
for  every  100/.  advanced,  and  to  be  payable  for  the  term 
of  twenty-two  years  (n).  But  in  all  other  respects,  im- 
provements which  a  tenant  for  life  may  wish  to  make 
must  be  paid  for  out  of  his  own  pocket  (o). 


Conveyance.  Tenants  for  life  under  wills  are  empowered,  by  recent 

acts  of  parliament,  to  convey  in  certain  cases,  under  the 
direction  of  the  Court  of  Chancery,  the  whole  estate  in 
the  lands  of  which  they  are  tenants  for  life.  Such  con- 
veyances are  made  only  when  the  concurrence  of  the 
other  parties  cannot  be  obtained,  and  a  sale  or  mortgage 
of  the  lands  is  required,  either  for  the  payment  of  the 
debts  of  the  testator  ( jj),  or  for  carrying  into  effect  any 

(n)  Stat.  9  &  10  Vict.  c.  101, 


(h)  Sects.  4,  5. 

(i)  Sect.  8. 

(A)  Sect.  9. 

(/)  Stat.  9  &  10  Vict.  c.  101, 
explained  and  amended  by  stats. 
10  &  11  Vict.  c.  11,  and  11  &  12 
Vict.  c.  119. 

(w)  Stat.  10&  11  Vict.  c.  11, 

3.   7. 


s.  34. 

.  (o)  Nairn  v.  Majoribanks,  3 
Russ.  532 ;  Hibbert  v.  Cooke,  1 
Sim.  &  Stu.  552 ;  Caldecott  v. 
Brown,  2  Hare,  144. 

(/j)  Stat.  11  Geo.  IV.  &1  Will. 
IV.  c.  47,  s.  12 ;  2  &  3  Vict.  c.  60. 
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contract  for  sale  made  by  the  testator,  which  the  Court 
may  have  decreed  to  be  performed  {q).  These  powers, 
however,  are  given  to  the  tenant  for  hfe  for  the  sake  of 
making  a  title  to  the  property;  and  are  more  for  the 
benefit  of  the  creditors  of  the  late  testator,  or  of  pur- 
chasers fi'om  him,  than  for  the  advantage  of  the  tenant 
for  life,  who  is,  in  these  cases,  merely  the  instrument  for 
canying  into  effect  the  decree  of  the  Court. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These  in- 
terests will  be  spoken  of  in  a  future  chapter.  There  are 
also  certain  other  life  estates  held  by  persons  subject  to 
peculiar  laws ;  such  as  the  life  estates  held  by  beneficed 
clergymen.  These  estates  are  exceptions  from  the  ge- 
neral law ;  and  a  discussion  of  them,  in  an  elementary 
work  like  the  present,  would  tend  rather  to  confuse  the 
student,  than  to  aid  him  in  his  grasp  of  those  general 
principles,  which  it  should  be  his  first  object  to  com- 
prehend. 

(y)  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  60,  s.  17. 
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CHAPTER  II. 

OF    AN    ESTATE    TAIL. 

The  next  estate  we  shall  notice  is  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on  the 
decease  of  the  first  owner,  to  all  his  lawful  issue, — chil- 
dren, grand-children,  and  more  remote  descendants,  so 
long  as  his  posterity  endures, — in  a  regular  order  and 
course  of  descent  fiom  one  to  another ;  and,  on  the 
other  hand,  if  the  first  owner  should  die  without  issue. 
General  or  his  estate,  if  left  alone,  will  then  determine.  An  estate 
special.  i^\\  j^^g^y  i^g  either  general,  that  ie,  to  the  heirs  of  his 

body  generally,  and  without  restriction,  in  which  case 
the  estate  will  be  descendible  to  every  one  of  his  lawful 
posterity  in  due  course ;  07'  special,  when  it  is  restrained 
to  certain  heirs  of  his  body,  and  does  not  go  to  all  of 
them  in  general ;  thus,  if  an  estate  be  given  to  a  man 
and  the  heirs  of  his  body  by  a  particular  wife ;  here  none 
can  inherit  but  such  as  are  his  issue  by  the  wife  speci- 
Male  or  female,  fied.  Estates  tail  may  be  also  in  tail  male,  or  in  tail 
female:  an  estate  in  tail  male  cannot  descend  to  any 
but  males,  and  male  descendants  of  males ;  and  cannot, 
consequently,  belong  to  any  one  who  does  not  bear  the 
surname  of  his  ancestor  from  whom  he  inherited :  so  an 
estate  in  tail  female  can  only  descend  to  females,  and 
female  descendants  of  females  («).  Special  estates  tail 
confined  to  the  issue  by  a  particular  wife,  are  not  now 
common ;  the  most  usual  kinds  of  estates  tail  now  given 
are  estates  in  tail  general,  and  in  tail  male.  Tail  female 
scarcely  ever  occurs. 

(a)  Litt.  ss.  13,  14,  15,  16,  21  ;  2  Black.  Com.  113,  114. 
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The  owner  of  an  estate  tail  is  called  a  donee  in  tail,  Donee  in  mil. 
and  the  person  who  has  given  him  the  estate  tail  is  called 
the  donor.  And  here  it  may  be  remarked,  that  such 
correlative  words  as  donor  and  donee,  lessor  and  lessee, 
and  many  others  of  a  like  termination,  are  used  in  law 
to  distinguish  the  person  from  whom  an  act  proceeds, 
from  the  person  for  or  towards  whom  it  is  done.  The  Tenant  in  tail. 
owner  of  an  estate  tail  is  also  called  a  tenant  in  tail, 
for  he  is  as  much  a  holder  as  a  tenant  for  life.  But  an 
estate  tail  is  a  larger  estate  than  an  estate  for  life,  as  it 
may  endure  so  long  as  the  first  owner  of  the  estate  has 
any  issue  of  the  kind  mentioned  in  the  gift.  It  is  conse-  An  estate  tail  is 
quently  an  estate  oi  freehold.  We  shall  now  proceed  to 
give  a  short  history  of  this  estate;  in  doing  which  it 
will  be  necessary  to  advert  to  the  origin  and  progress 
of  the  general  right  of  alienation  of  lands. 

It  will  readily  be  supposed  that  a  mere  system  of  life  Feudal  tenan- 
estates,  continually  granted  by  feudal  lords  to  their  heTediu°r^ 
tenants,  would  not  long  continue ;  the  son  of  the  tenant 
would  naturally  be  the  first  person  who  would  hope  to 
succeed  to  his  father's  tenancy :  accordingly  we  find 
that  the  holding  of  lands  by  feudal  tenants  soon  became 
hereditary,  permission  being  granted  to  the  heirs  of  the 
tenant  to  succeed  on  the  decease  of  their  ancestor.  By 
the  term  "  heirs"  it  is  said  that  the  issue  of  the  tenant 
were  at  first  only  meant;  collateral  relations,  such  as 
brothers  and  cousins,  being  excluded  {h) :  the  true  feudal 
reason  of  this  construction  is  stated  by  Blackstone  to 
be,  that  what  was  given  to  a  man  for  his  personal  service 
and  personal  merit  ought  not  to  descend  to  any  but 
the  heirs  of  his  person  (c).  But  in  our  own  country  it 
appears  that,  at  any  rate  in  the  time  of  Henry  II.  (d), 
collateral  relations  were  admitted  to  succeed  as  heirs; 

(6)  Wright's  Tenures,  18.  {d)  1  Reeves's  Hist.  Eng.  Law, 

(c)  2  Black.  Com.  221.  108. 
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SO  that  an  estate  which  had  been  granted  to  a  man  and 
his  heirs  descended,  on  his  decease,  not  only  to  his  off- 
spring, but  also,  in  default  of  offspring,  to  his   other 
relations  in  a  defined  order  of  succession.     Hence  if  it 
were  wished  to  confine  the  inheritance  to  the  offspring 
of  the  donee,  it  became  necessary  to  limit  the  estate 
To  ilie  donee      expressly  to  him  and  the  heirs  of  his  body  (e),  making 
his  body.'^"^^  °    what  was  then  called  a  conditional  gift,  by  reason  of  the 
A  conditional      condition  implied  in  the  donation,  that  if  the  donee 
S'*^'-  died  without   such  particular  heirs,   or  in   case  of  the 

failure  of  such  heirs  at  any  future  time,  the  land  should 
revert  to  the  donor  (f).  The  most  usual  species  of  grant 
appears,  however,  to  have  been  that  to  a  man  and  his 
heirs  generally :  but,  as  the  right  of  alienation  seems  to 
have  arisen  in  the  same  manner  with  regard  to  estates 
granted  in  both  the  above  methods,  it  will  be  desirable, 
in  considering  the  origin  of  this  right,  to  include  in  our 
remarks  as  well  an  estate  granted  to  a  man  and  his  heirs, 
as  an  estate  confined  to  the  heirs  of  the  body  of  the 
grantee. 

Twootlier  I^^  whichever  method   the   estate   might   have   been 

parties  interest-  oranted,  it  is  evident  that,  besides  the  tenant,  there  were 

ed,  the  expect-     ^  .       .  i  •       i      i       i 

ant  iieir  and       two  Other  parties  mterested  m  the  lands ;  one,  the  person 
the  lord.  ^^j^^  ^^^^  ^^xq  expectant  heir  of  the  tenant,  and  who  had, 

under  the  gift,  a  hope  of  succeeding  his  ancestor  in  the 
holding  of  the  lands ;  the  other,  the  lord,  who  had  made 
the  grant,  and  who  had  a  right  to  the  services  reserved 
during  the  continuance  of  the  tenancy,  and  also  a  pos- 
sibility of  again  obtaining  the  lands  on  the  failure  of  the 
heirs  mentioned  in  the  gift.  An  alienation  of  the  lands 
by  the  tenant  might  therefore,  it  is  evident,  defeat  the 
rights  of  one  or  both  of  the  above  parties.  Let  us,  there- 
fore, consider,  in  the  first  place,  the  origin  and  progress 
of  the  right  of  alienation  as  it  affected  the  interest  of  the 

(e)  Bracton,  lib.  2,  cap.  6,  fol.      290  b,  n.  (1)  V,  1. 
17b;  cap.  19,fol.  47a;  Co.  Litt.  (,/)  2  Black.  Com.  110. 
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expectant  heir ;  and,  secondly,  the  origin  and  progress 
of  this  right  as  it  affected  the  interest  of  the  lord. 

The  right  of  an  ancestor  to  defeat  the  expectation  of  Right  of  aliena- 
his  heir  was  not  fully  established  at  the  time  of  Heiny  II.  tre°hdr!^^'°^^ 
For  it  appears  from  the  treatise  of  Glanville,  written  in 
that  reign  {g),  that  a  larger  right  of  alienation  was  pos- 
sessed over  lands  which  a  man  had  acquired  by  purchase, 
than  over  those  which  had  descended  to  him  as  the  heir 
of  some  deceased  person  :  and  even  over  purchased  lands 
the  right  of  alienation  was  not  complete,  if  the  tenant 
had  any  heir  of  his  own  body  {h) ;  so  that  if  lands  had 
been  given  to  a  man  and  his  heirs  generally,  he  was  able 
to  disappoint  the  expectation  of  his  collateral  heirs,  but 
he  could  not  entirely  disinherit  the  heirs  sprung  of  his 
own  body.  For  certain  purposes,  however,  alienation  of 
part  of  the  lands  was  allowed  to  defeat  the  heirs  of  his 
body ;  thus,  part  of  the  lands  might  be  given  by  the  te- 
nant with  his  daughter  on  her  marriage,  and  part  might 
also  be  given  for  religious  uses  (i).  Such  gifts  as  these 
were,  however,  as  we  shall  presently  see,  almost  the  only 
kinds  of  alienation,  in  ancient  times,  which  occasioned 
any  serious  detriment  to  the  heir;  and  the  allowing  of 
such  gift  may  accordingly  be  considered  as  an  important 
step  in  the  progress  of  the  right  of  alienation.  For, 
when  lands  were  given  to  a  daughter  on  her  marriage, 
the  daughter  and  her  husband,  or  the  donees  in  frank-  Frank-marriage. 
marriage,  as  they  were  called,  held  the  lands  granted,  to 
them  and  the  heirs  of  their  two  bodies,  free  from  all 
manner  of  service  to  the  donor  or  his  heirs  (a  mere  oath 
of  fealty  or  fidelity  excepted),  until  the  fourth  degree  of 
consanguinity  from  the  donor  was  passed  {k) ;  and  when 
lands  were  given  to  religious  uses,  the  grantees  \n  frank-  Frankalmoign. 
almoign,  as  they  were  called,  were  for  ever  free  from 

(g)  1  Reeves's  Hist.  Eng.  Law,  (/)    Glanville,  lib.  7,  c.   1  ;   1 

223.  Reeves's  Hist.  104. 

(A)  Ibid.  105.  (k)  Litt.  sects.  17,  19,  20. 
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every  kind  of  earthly  or  temporal  service  (/),  Little  or 
nothing-,  therefore,  in  these  cases,  remained  for  the  heir 

Other  modes  of  of  the  grantor.  But  the  other  modes  of  alienation  which 
then  prevailed  were  very  different  in  their  results,  as 
well  from  such  gifts  as  above  described,  as  from  the 
ordinary  sales  of  landed  property  which  occur  in  modern 
times.  Ready  money  was  then  extremely  scarce ;  large 
fortunes,  acquired  by  commercial  enterprise,  were  not 
then  expended  in  the  ])urchase  of  country  seats.  The 
auction  mart  was  not  then  established  ;  such  a  thing  as 
an  absolute  sale  for  a  sum  of  money  paid  down  was 
scarcely  to  be  met  with.  The  alienation  of  lands  rather 
assumed  the  form  of  perpetual  leases,  granted  in  con- 
sideration of  certain  services  or  rents  to  be  from  time 
to  time  performed  or  paid.     This  method  was,  in  feudal 

SubiDfeudation.  language,  termed  subinfeudntion.  In  all  the  old  convey- 
ances, almost  without  exception,  the  lands  are  given  to 
the  grantee  and  his  heirs,  to  hold  as  tenants  of  the  grantor 
and  his  heirs,  at  certain  rents  or  services  (m) ;  and  when 
no  particular  service  was  reserved,  it  was  understood  that 
the  grantee  held  of  the  grantor,  subject  to  the  same  ser- 
vices as  the  grantor  held  of  his  superior  lord  (n).  As, 
therefore,  it  cannot  be  supposed  that  gifts  should  be 
made  without  some  fair  equivalent,  and  as  such  equiva- 

(/)  Litt.  sect.  135.  of  lands  which  liad  been  granted 

(m)  All  the  forms  of  feoffments  by  a  father  to  one  of  his  younger 

given  in  Madox's  Fornmlare  An-  sons,  or  by  a  brother  to  his  younger 

glicanum,  with  the  exception  of  brother,  clearly  show  that  grants 

Nos.  318  and   325,  are  in  this  of  land  were  then  made  by  subin- 

form.    No.  318  is  a  gift  in  frank-  fcudation.     Mr.   Reeves's  obser- 

almoign,  and  was  afterwards  con-  vation  (1  Hist.  Eng.  Law,  106, 

firmed  by  the  son  of  the  grantor  n.  (??/)  ),  that  the  reservation  of 

(see  title.  Confirmation,  No.  1 IDJ ;  services  was  most  commonly  made 

and  No.  325  appears  to  have  been  to  thefeoflbr,  appears  to  be  scarcely 

a   family  transaction   between  a  strong  enough, 

father  and  his  son.     The  curious  (pi)  Perkin's  Profitable   Book, 

questions  mentioned  in  Glanville  sects.  529,  653. 
(lib.  7,  c.  1),  as  to  the  descent 
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lent,  in  the  shape  of  rent  or  service,  would  descend  to 

the  heir  in  lieu  of  the  land,  we  may  fairly  presume  that 

alienation,  as  ordinarily  practised  in  early  times,  was  not 

so  great  a  disadvantage  to  the  heir  as  might  at  first  be 

supposed  :    and  this  circumstance  may  perhaps  help  to  The  power  of 

account  for  that  which  at  any  rate  is  an  undoubted  fact,  o^er  the  expec- 

that  the  power  of  an  ancestor  to  destroy  the  expectations  'a"o"s  of  his 
/•  1  •      1     •  1  1     •  PI-     ^^^^^  l)ecoraes 

or  his  heirs,  whether  merely  collateral  or  heirs  or  his  absolute. 

body,  soon  became  absolute.  In  whichever  way  the 
grant  were  made,  whether  to  the  ancestor  and  his  heirs, 
or  to  him  and  the  heirs  of  his  body,  we  find  that  by  the 
time  of  Henry  III.  the  heir  was  completely  in  his  ances- 
tor's power,  so  far  as  related  to  any  lands  of  which  the 
ancestor  had  possession.  Bracton,  who  wrote  in  this 
reign,  expressly  lays  it  down,  that  the  heir  acquires  no- 
thing from  the  gift  made  to  his  ancestor  (o).  The  very 
circumstance  that  land  was  given  to  a  person  and  his 
heirs,  or  to  him  and  the  heirs  of  his  body,  enabled  him 
to  convey  an  interest  in  the  land,  to  last  as  long  as  his 
heirs  in  the  one  case,  or  the  heirs  of  his  body  in  the 
other,  continued  to  exist.  And  from  the  time  of  Bracton, 
a  gift  to  a  man  and  his  heirs  generally  has  enabled  the 
grantee,  either  entirely  to  defeat  the  expectation  of  his 
heir  by  an  absolute  conveyance,  or  to  prejudice  his  en- 
joyment of  the  descended  lands  by  obliging  him  to  sa- 
tisfy any  debts  or  demands,  to  the  value  of  the  lands, 
according  to  his  ancestor's  discretion.  With  respect  to 
lands  granted  to  a  man  and  the  hei7's  of  his  body,  the 
power  of  the  ancestor  is  not  now  so  complete.  The 
means  by  which  his  right  of  alienation  was  in  this  case 
curtailed,  will  appear  in  the  account  we  shall  now  give 
of  the  origin  and  progress  of  the  right  of  alienation  as  it 
affected  the  interest  of  the  lord. 

The  interest  of  the  lord  was  evidently  of  two  kinds;  Alienation  as 

a  Heeling  the 
(o)  Bracton,  lib.  2,  cap.  6,  fol.       facta  antecessori,  quia  cum  dona-  interests  of  the 

17  a.    Nihil  acquirit  ex  donatione       torio  non  est  feofiatus.  lord. 
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liis  interest  in  the  rent  and  services  during  the 


con- 


Inlerest  of  the 
lord  in  the  rent 
and  services 
first  afiected. 


tinuance  of  the  tenancy,  and  his  chance  or  possibility 
of  aoain  obtainino-  the  land  on  failure  of  the  heirs  of  his 
tenant.  On  the  former  of  these  interests,  the  inroad  of 
alienation  appears  to  have  been  first  made.  The  tenants, 
by  taking-  upon  themselves  to  make  grants  of  part  of  their 
lands  to  strangers  to  hold  of  themselves,  prejudiced  the 
security  possessed  by  the  lord  for  the  due  performance 
of  the  services  of  the  original  tenure.  And  accordingly 
we  find  it  enacted  in  Magna  Charta  (p),  that  no  freeman 
should  give  or  sell  any  more  of  his  land  than  so  as  what 
remained  might  be  sufficient  to  answer  the  services  he 
owed  to  his  lord.  The  original  services  reserved  on  any 
conveyance  were,  however,  always  a  charge  on  the  land 
while  in  the  hands  of  the  undertenants,  and  could  be 
distrained  for  by  the  lord  (q) ;  altliough  the  enforcement 
of  such  services  was  doubtless  rendered  less  easy  by  the 
Infringement  on  division  of  the  lands  into  various  ownerships.  The  in- 
fringement on  the  lord's  interest,  expectant  on  the  failure 
of  the  heirs  of  his  tenant,  appears  to  have  been  the  last 
step  in  the  progress  of  alienation.  As  the  advantages  of 
a  free  power  of  disposition  became  apparent,  a  new  form 
of  grant  came  into  general  use.  The  lands  were  given 
not  only  to  the  tenant  and  his  heirs,  but  to  him  and  his 
heirs,  or  to  loliomsoever  he  might  wish  to  give  or  assign 
the  land{r),  or  with  other  words  expressly  conferring 
on  the  tenant  the  power  of  alienation  (5).  In  this  case, 
if  the  tenant  granted,  or  underlet  as  it  were,  part  of  his 
land,  then,  on  his  decease  and  failure  of  his  heirs,  the 
tenant's  grantee  had  still  a  right  to  continue  to  hold  as 
tenant  of  the  superior  lord ;  and  such  superior  lord  then 


the  lord's  in 
terest  expectant 
on  failuie  of 
heirs. 


(p)  Chap.  32. 

(g)  Perkins's  Profitable  Book, 
sect.  674. 

(;•)  Bract,  lib.  2,  c.6,  fol.  17  b. 

(s)  Madox's  Formulare  Angli- 
caiiuiii,  Preliminary  Dissertation, 


p.  5.  The  tendency  towards  the 
alienation  of  lands  was  perhaps 
fostered  by  the  spirit  of  crusading; 
see  1  Watkins  on  Copyholds,  pp. 
149,  150. 
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took  the  place  of  landlord,  which  the  original  tenant  or 
his   heirs   would   have  occupied  had  he  or  they  been 
living  (0.     And   if  the  tenant,   instead   of  thus  under- 
letting part  of  his  land,  chose  to  dispose  of  the  whole, 
he  was  at  liberty  so  to  do,  by  substituting,  if  he  thought 
fit,  a  new  tenant  in  his  own  place  (m).     Grants  of  lands 
with  liberty  of  alienation,  as  they  became  more  frequent, 
appear  in  process  of  time  to  have  furnished  the  rule  by 
which  all  grants  were  construed.     During  the  long  and 
feeble  reign  of  Henry  III.  this  change  to  the  disadvan- 
tage of  the  lords,  appears  to  have  taken  place;  for  at  the 
beginning  of  the  next  reion  it  seems  to  have  been  esta- 
blished  that,  in  whatever  form  the  grant  were  made,  the 
fact  of  the  existence  of  an  expectant  heir,  enabled  the  The  fact  of  the 
tenant  to  alienate,  not  only  as  against  his  heirs,  but  also  pxpemiu  he^r° 
as  against  the  lord.     If  therefore  lands  were  given  to  a  enables  the  te- 
man  and  his  heirs  he  could  at  once  dispose  of  them  (x) ; 
and  if  lands  were  granted  to  a  man  and  the  heirs  of  his 
body,  he  was  able,  the  moment  he  had  issue  born — that 
is,  the  moment  he  had  an  expectant  heir  of  the  kind 
mentioned  in  the  gift — to  alienate  the  lands.     And  the 
alienee  and  his  heirs  had  a  right  to  hold,  not  only  during 
the  existence  of  the  issue,  but  also  after  their  failure  (3/). 
The  original  intention  of  such  gifts  was  therefore  in  a 
great  measure  defeated ;  originally,  on  failure  of  the  issue 
the  lands  reverted  to  the  donor ;  but  now  nothing  was 
requisite  but  the  mere  birth  of  issue  to  give  the  donee  a 
complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 

(I)  Brae.  ubi.  sup.  however  Co.  Litt.  43  a,  n.  (2); 

(m)  See  stat.  4  Edw.  I.  c.  6.  Wright's  Tenures,  155,  note. 

(x)  Perk.  sec.  667—670 ;  Co.  (y)    Fitzherbert's     Abr,    title 

Litt.  43  a.     If  a  tenant  of  a  con-  Formedon,  62,  65  ;  Britten,  93  b, 

ditional  fee  had  a  right  of  alien-  94  a;    Plowd.   Comm.    246;    2 

ation  on  having  issue  born,  surely  Inst.  333  ;  Co.  Litt.  19  a;  Year 

a  tenant  in  fee  simple  must  have  Book,  43  Edw.  III.  3  a,  pi.  13. 
had  at  least  an  equal  right.     See 

d2 
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grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edw.  I.  began  to  feel  how  small  was  the  possi- 
bility, that  the  lands  which  they  had  granted  by  con- 
ditional gifts  {z)  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again ;  whilst 
at  the  same  time  they  perceived  the  power  of  their  own 
families  weakened  by  successive  alienations.  To  remedy 
these  evils,  and  to  keep  up  that  feudal  system,  which 
landlords  ever  held  in  high  esteem,  but  on  which  the 
necessities  of  society  ever  made  silent  yet  sure  encroaches, 
it  was  enacted  in  the  reign  of  Edw,  I.  by  the  famous 
Statute  De  statute  De  Donis  Conditionalibus  (a), — and  no  doubt  as 
was  then  thought  finally  enacted, — that  the  will  of  the 
donor,  according  to  the  form  in  the  deed  of  gift  mani- 
festly expressed,  should  be  from  thenceforth  observed ; 
so  that  they,  to  whom  the  tenement  was  given,  should 
have  no  power  to  aliene  it,  whereby  it  should  fail  to  re- 
main unto  their  own  issue  after  their  death,  or  to  revert 
unto  the  donor  or  his  heirs,  if  issue  should  fail. 

Tee  tail.  Since  the  passing  of  this  statute,  an  estate  given  to 

a  man  and  the  heirs  of  his  body  has  been  always  called 
an  estate  tail,  or,  more  properly,  an  estate  in  fee  tail, 
(feudum  talliatum).  The  word  fee  {feudum)  anciently 
meant  any  estate  feudally  held  of  another  person  (J); 
but  its  meaning  is  now  confined  to  estates  of  inheritance, 
that  is,  to  estates  which  may  descend  to  heirs ;  so  that 
a  fee  may  now  be  said  to  mean  an  inheritance  (c).  The 
word  tail  is  derived  from  the  French  word  tailler,  to  cut, 
the  inheritance  being,  by  the  statute  De  Donis,  cut  down 
and  confined  to  the  heirs  of  the  body  strictly  (d) ;  but, 

(z)  Ante,  p.  30.  Tenures,  p.  5. 

(«)    Stat.    13    Edw.    I.    c.    1,  (c)  Litt.  s.  1  ;    Co.  Litt,   1  b, 

called  also  the  statute  of  West-  2  a;  Wright's  Teuures,  p.  149. 
minster  the  second.  {d)  Litt.  18;  Co.  Litt.  s.  18  b, 

{b)  Bracton,  lib.  4,  fol.  263  b,  327  a,  n.  (2);  Wright's  Tenures, 

par.  6;   Selden,  Tit.  of  Honour,  187;  2  Black.  Com.  112. 
part2,c.  l,s  23,  p. 332;  Wright's 
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though  an  estate  tail  still  bears  a  name  indicative  of  a 
restriction  of  the  inheritance  from  any  interruption  in  its 
course  of  perpetual  descent  from  father  to  son,  we  shall 
find  that  in  fact  the  right  to  establish  such  exclusive  per- 
petual descent  has  lono-  since  been  abolished.  When  the  Inconvenience 
*  °  .  .  .of  strict  entails. 

statute  began  to  operate,  the  mconvenience  of  the  strict 

entails,  created  under  its  authority,  became  sensibly  felt; 
children,  it  is  said,  grew  disobedient  when  they  knew 
they  could  not  be  set  aside ;  farmers  were  deprived  of 
their  leases ;  creditors  were  defrauded  of  their  debts  ; 
and  innumerable  latent  entails  were  produced,  to  deprive 
purchasers  of  the  lands  they  had  fairly  bought;  treasons 
also  were  encouraged,  as  estates  tail  were  not  liable  to 
forfeitures  longer  than  for  the  tenant's  life  (e).  The  no- 
bility, however,  would  not  consent  to  a  repeal,  which 
was  many  times  attempted  by  the  commons  (/),  and  for 
about  two  hundred  years  the  statute  remained  in  force. 
At  length  the  power  of  alienation  was  once  more  intro- 
duced, by  means  of  a  quiet  decision  of  the  judges,  in  a 
case  which  occurred  in  the  twelfth  year  of  the  reign  of 
King  Edward  IV.  (g).  In  this  case,  called  Taltarums  Taltamm's  case, 
case,  the  destruction  of  an  entail  was  accomplished  by  s"roved. 
judicial  proceedings  collusively  taken  against  a  tenant 
in  tail  for  the  recovery  of  the  lands  entailed.  Such  pro- 
ceedings were  not  at  that  period  quite  unknown  to  the 
English  law,  for  the  monks  had  previously  hit  upon  a 
similar  device,  for  the  purpose  of  evading  the  Statutes 
of  Mortmain,  by  which  open  conveyances  of  lands  to 
their  religious  houses  had  been  prohibited ;  and  this 
device  they  had  practised  with  considerable  success  till 
restrained  by  act  of  parliament  (h).  In  the  case  of  which 
we  are  now  speaking,  the  law  would  not  allow  the  entail 
to  be  destroyed  simply  by  the  recovery  of  the  lands  en- 

(e)  2  Black.  Com.  116.  (/*)  Statute  of  Westminster  the 

(/)  Cruiseon  Kecoveries,  p.  9.  Second,    13    Edvv.    I.    c.   32;    2 

(g)  TuUai^uni's  case,  Year  Book,  Black.  Com.  271. 
12  Edw.  IV.  19. 
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tailed,  by  a  friendly  plaintiff  on  a  fictitious  title :  this 
would  have  been  too  barefaced ;  and  in  such  a  case  the 
issue  of  the  tenant,  claiming  under  the  gift  to  him  in 
tail,  might  have  recovered  the  lands  by  means  of  a  writ 

Formedon.  offormedoH  (i),  so  called  because  they  claimed  per  for- 
mam  doni,  according  to  the  form  of  the  gift,  which  the 
statute  had  declared  should  be  observed.  The  alienation 
of  the  lands  entailed  was  effected  in  a  more  circuitous 
mode,  by  judicial  sanction  being  given  to  the  following 
proceedings,  which  afterwards  came  into  frequent  and 
open  use,  and  had  some  little  show  of  justice  to  the  issue, 

A  recovery.  though  without  any  of  its  reality.  The  tenant  in  tail,  on 
the  collusive  action  being  brought,  was  allowed  to  bring 
into  Court  some  third  person,  presumed  to  have  been  the 
original  grantor  of  the  estate  tail.     The  tenant  then  al- 

Warianty.  leged  that  this  third  person  had  warranted  the  title ;  and 

accordinoly  besired  that  he  mioht  defend  the  title  which 
he  had  so  warranted.  This  third  person  was  accordingly 
called  on ;  who,  in  fact,  had  had  nothing  to  do  with  the 
matter;  but,  being  a  party  in  the  scheme,  he  admitted  the 
alleged  warranty,  and  then  allowed  judgment  to  go  against 
himself  by  default.  Whereupon  judgment  was  given 
for  the  demandant  or  plaintiff,  to  recover  the  lands  from 
the  tenant  in  tail;  and  the  tenant  in  tail  had  judgment 
empowering  him  to  recover  a  recompence  in  lands  of 
equal  value  from  the  defaulter,  who  had  thus  cruelly 
failed  in  defending  his  title  (k).  If  any  such  lands  had 
been  recovered  under  the  judgment,  they  would  have 
been  held  by  the  tenant  for  an  estate  tail,  and  would 
have  descended  to  the  issue,  in  lieu  of  those  which  were 
lost  by  the  warrantor's  default  (Z).  But  the  defaulter, 
on  whom  the  burden  was  thus  cast,  was  a  man  who  had 
no  lands  to  give,  some  man  of  straw,  who  could  easily  be 
prevailed   on  to  undertake  the   responsibility;    and,  in 

(t)  Litt.  ss.  688,  690.  Com.  358. 

(A-)  Co.   Litt.  361  b;  2  Black.  {1}  2  Black.  Com.  360. 
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later  times,  the  crier  of  the  Court  was  usually  employed. 
So  that,  whilst  the  issue  had  still  the  judgment  of  the 
Court  in  their  favour,  unfortunately  for  them  it  was 
against  the  wrong  person ;  and  virtually  their  right  was 
defeated,  and  the  estate  tail  was  said  to  be  harred.  Not  Entail  barred. 
only  were  the  issue  barred  of  their  right,  but  the  donor, 
who  had  made  the  grant,  and  to  whom  the  lands  were 
to  revert  on  failure  of  issue,  had  his  reversion  barred  at  The  reversion 
the  same  time  {m).  So  also  all  estates  which  the  donor 
might  have  given  to  other  persons,  expectant  on  the  de- 
cease of  the  tenant  in  tail  without  issue,  (and  which  es-  And  remainders. 
tates  are  called  remainders  expectant  on  the  estate  tail,) 
were  equally  barred.  The  demandant,  in  whose  favour 
judgment  was  given,  became  possessed  of  an  estate  in 
fee  simple  in  the  lands ;  an  estate  the  largest  allowed  by 
law,  and  bringing  with  it  the  fullest  powers  of  aUenation, 
as  will  be  hereafter  explained  :  and  the  demandant,  being 
a  friend  of  the  tenant  in  tail,  of  course  disposed  of  the 
estate  in  fee  simple  according  to  his  wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain, 
which  at  first  was  questionable ;  and  proceedings  on  the 
principle  of  those  above  related,  under  the  name  of 
suffering  common  recoveries,  maintained  their  ground,  Common  reco- 
and  long  continued  in  common  use  as  the  undoubted  series. 
privilege  of  every  tenant  in  tail.  The  right  to  suffer  a 
common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  {n).  Complex,  however,  as  the 
proceedings  above  related  may  appear,  the  ordinary 
forms  of  a  common  recovery  in  later  times  were  more 

(?n)  2  Black.  Com.  360;  Cruise       10    Rep.  3G  ;    Co.    Litt.   224a; 
on  Recoveries,  258.  Fearne    on  Contingent  Remain- 

{n)    Mari/    Forlinglon's   case,       ders,  200 ;  2  Black.  Com.  116. 
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Tenant  to  llie 
piiscipe. 


Demandant. 


Vouching 

waiiani)'. 


Recoveries 
abolished. 


complicated  still.  The  lands  were  in  the  first  place 
conveyed,  by  a  deed  called  the  recovery  deed,  to  a  per- 
son against  whom  the  action  was  to  be  brought,  and 
who  was  called  the  tenant  to  the  j9/-£ecij!;e  or  writ(o). 
The  proceedings  then  took  place  in  the  Court  of  Com- 
mon Pleas,  which  had  an  exclusive  jurisdiction  in  all  real 
actions.  A  regular  writ  was  issued  against  the  tenant  to 
the  prcBcipe  by  another  person,  called  the  demandant; 
the  tenant  in  tail  was  then  required  by  the  tenant  to  the 
prcEcipe  to  warrant  his  title  according  to  a  supposed 
engagement  for  that  purpose ;  this  was  called  vouching 
the  tenant  in  tail  to  warranty.  The  tenant  in  tail,  on 
being  vouched,  then  vouched  to  warranty  in  the  same 
way  the  crier  of  the  court,  who  was  called  the  conmion 
vouchee.  The  demandant  then  craved  leave  to  imparl 
or  confer  with  the  last  vouchee  in  private,  which  was 
granted  by  the  court ;  and  the  vouchee,  having  thus  got 
out  of  court,  did  not  return ;  in  consequence  of  which, 
judgment  was  given  in  the  manner  before  mentioned,  on 
which  a  regular  wait  was  directed  to  the  sheriff  to  put 
the  demandant  into  possession  (p).  The  proceedings,  as 
may  be  supposed,  necessarily  passed  through  numerous 
hands,  so  that  mistakes  were  not  unfrequently  made, 
and  great  expense  was  always  incurred  {q).  To  remedy 
this  evil,  an  act  of  parliament  (r)  was  accordingly  passed 
in  the  year  1833,  on  the  recommendation  of  the  com- 
missioners on  the  law  of  real  property.  This  act,  which 
in  the  wisdom  of  its  design,  and  the  skill  of  its  exe- 
cution, is  quite  a  model  of  legislative  reform,  abolished 


(o)  By  Stat.  14  Geo.  II.  c.  20, 
commonly  called  Mr.  Pigott's  act, 
it  was  sufficient  if  the  conveyance 
to  the  tenant  to  the  picecipe  ap- 
peared to  be  executed  before  the 
end  of  the  term  in  which  the  re- 
covery was  suffered,  1  Prest.  Con. 
61,  et  seq.  Recoveries,  being  in 
form  judicial  proceedings,  could 


only  be  suffered  in  term  time. 

(p)  Cruise  on  Recoveries,  ch. 
1,  p.  12. 

(9)  See  1st  Report  of  Real 
Property  Commissioners,  25. 

(r)  Stat.  3  &  4  Will.  IV.  c. 
74,  drawn  by  Mr.  Brodie ;  1 
Hayes's  Conveyancing,  155. 
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the  whole  of  the  cumbrous  and  suspicious  looking 
machinery  of  common  recoveries.  It  has  substituted 
in  their  place  a  simple  deed,  executed  by  the  tenant  in 
tail,  and  inrolled  in  the  Court  of  Chancery  (s) :  by  such 
a  deed,  a  tenant  in  tail  in  possession  is  now  enabled  to 
dispose  of  the  lands  entailed  for  an  estate  in  fee  simple ; 
thus  at  once  defeating  the  claims  of  his  issue,  and  of  all 
persons  having  any  estates  in  remainder  or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.  There 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue ;  though  it  was  inoperative  as  to  the 
remainders  and  reversion.  This  assurance  was  a  fine,  a  fine. 
Fines  were  in  themselves,  though  not  in  their  operation 
on  estates  tail,  of  far  higher  antiquity  than  common 
recoveries  (^).  They  were  not,  like  recoveries,  actions 
at  law  carried  out  through  every  stage  of  the  process; 
but  were  fictitious  actions,  commenced  and  then  com- 
promised by  leave  of  the  court,  whereby  the  lands  in 
question  were  acknowledged  to  be  the  right  of  one  of 
the  parties  (u).  They  were  called  Jines  from  their  having 
anciently  put  an  e7id,  as  well  to  the  pretended  suit,  as 
to  all  claims  not  made  within  a  year  and  a  day  after- 
wards (w),  a  summary  method  of  ending  all  disputes, 
grounded  on  the  solemnity  and  publicity  of  the  pro- 
ceedings as  taking  place  in  open  court.  This  power  of 
barring  future  claims  was  taken  from  fines  in  the  reign 
of  Edward  III.  (x) ;  but  it  was  again  restored,  with  an 

(s)   The    Inrolment    must    be  (x)  Stat.  34  Edw.  III.  c.  16, 

vrithin  six  calendar  months  after  a  curious  specimen  of  the  concise- 

the  execution,  sect.  41.    See  sect.  ness  of  ancient  actsof  parliament. 

74.  This  is  the  whole  of  it :   "  Also  it                            , 

{t)  Cruise  on  Fines,  chap.  1.  is  accorded,  that  the  plea  of  non- 

(u)  2  Black.  Com.  348.  claim  of  fines,  which  from  hence- 

(w)  Stat.  18  Edw.  I.  stat.  4;  forth  shall  be  levied,  shall  not  be 

2   Black.  Com.  349,    354  ;    Co.  taken  or  holden  for  any  bar   in 

Litt.  121  a.  n.  (1).  time  to  come." 
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extension  however  of  the  time  of  claim  to  five  years, 
by  statutes  of  Richard  111.(2/)  and  Henry  VII.  {z) ;  by 
which  statutes  also    provision  was  made  for  the  open 

Proclamations,  proclamation  of  all  fines  several  times  in  Court,  during 
which  proclamation  all  pleas  were  to  cease ;  and  in  order 
that  a  fine  might  operate  as  a  bar  after  non-claim  for 
five  years,  it  was  necessary  that  it  should  be  levied,  as  it 
was  said,  with  proclamations.  But  now,  by  a  recent 
statute  (a),  all  fines  heretofore  levied  in  the  Court  of 
Common  Pleas,  shall  be  conclusively  deemed  to  have 
been  levied  with  proclamations,  and  shall  have  the  force 
and  effect  of  fines  with  proclamations.  A  judicial  con- 
struction of  the  statute  of  Henry  VII.  (b),  quite  apart, 
as  it  should  seem,  from  its  real  intention  (c),  gave  to  a 
fine,  by  a  tenant  in  tail,  the  force  of  a  bar  to  his  issue, 
after  non  claim  by  them  for  five  years  after  the  fine; 
and  this  construction  was  confirmed  by  a  statute  of  the 
reign  of  Henry  VIII.,  which  made  the  bar  immediate  (d). 
Since  this  time  the  effect  of  fines  in  barring  an  entail, 
so  far  as  the  issue  were  concerned,   remained  unques- 

Fines  abolished,  tioned  till  their  abolition  ;  which  took  place  at  the  same 
time,  and  by  the  same  act  of  parliament  (e),  as  the 
abolition  of  common  recoveries.  A  deed  enrolled  in  the 
Court  of  Chancery  has  now  been  substituted,  as  well 
for  a  fine,  as  for  a  common  recovery. 

Although  strict  and  continuous  entails  have  long  been 
virtually  abolished,  their  remembrance  seems  still  to 
Imger  in  many  country  places,  where  the  notion  of  heir 

{y)   1  Rich.  3,  c.  7.  buted   by    Blackstone   (2   Black. 

{z)  4   Hen.   VII.   c.  24;    see  Com.  118,  354)  and  some  others, 

also  stat.  31  Eliz.  c.  2.  to  Henry  VII.  in  procuring  the 

(a)  Stat.  11  &  12  Vict.  c.  70.  passing  of  this  statute,  are  shown 

(Jb)  Bro.  Ab.  tit.  Fine,  pi.  1  ;  by  the  above  writers  to  have  most 

Dyer,  3  a  ;  Cruise  on  Fines,  173.  probably  had  no  existence. 

(c)  4  Reeves's  Hist.  Eng.  Law,  {d)  32  Hen.  VII.  c.  36. 

135,  138  ;  1  Hallam's  Const.  Hist.  (e)  3  &  4  Will.  IV.  c.  74. 

14,  17.     The  deep  designs  attri- 
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land,  that  must  perpetually  descend  from  father  to  son, 
is  still  to  be  met  with.  It  is  needless  to  say  that  such 
a  notion  is  quite  incorrect.  In  families  where  the  estates 
are  kept  up  from  one  generation  to  another,  settlements  Settlements. 
are  made  every  few  years  for  this  purpose ;  thus  in  the 
event  of  a  marriage,  a  life  estate  merely  is  given  to  the 
husband ;  the  wife  has  an  allowance  for  pin  money 
during  the  marriage,  and  a  rent-charge  or  annuity  by 
way  of  jointure  for  her  life,  in  case  she  should  survive 
her  husband.  Subject  to  this  jointure,  and  to  the  pay- 
ment of  such  sums  as  may  be  agreed  on  for  the  portions 
of  the  daughters  and  younger  sons  of  the  marriage,  the 
eldest  son  who  may  he  horn  of  the  marriage  is  made  hy 
the  settlement  tenant  in  tail.  In  case  of  his  decease 
without  issue,  it  is  provided  that  the  second  son,  and 
then  the  third,  should  in  like  manner  be  tenant  in  tail ; 
and  so  on  to  the  others;  and  in  default  of  sons,  the 
estate  is  usually  given  to  the  daughters.  By  this  means 
the  estate  is  tied  up  till  some  tenant  in  tail  attains  the 
age  of  twenty-one  years;  when  he  is  able,  with  the 
consent  of  the  father,  who  is  tenant  for  life,  to  bar  the 
entail  with  all  the  remainders.  Dominion  is  thus  again 
acquired  over  the  property,  which  dominion  is  usually 
exercised  in  a  re-settlement  on  the  next  generation ;  and 
thus  the  property  is  preserved  in  the  family.  Primo-  Primogeniture, 
geniture,  therefore,  as  it  obtains  among  the  landed 
gentry  of  England,  is  a  custom  only,  and  not  a  right ; 
though  there  can  be  no  doubt  that  the  custom  has 
originated  in  the  right,  which  was  enjoyed  by  the  eldest 
son,  as  heir  to  his  father,  in  those  days  when  estates  tail 
could  not  be  barred.  Primogeniture,  as  a  custom,  has 
been  the  subject  of  much  remark  (/).     Where  family 

{f)  See  2  Adam  Smith's  Penale,  ouvrageextraitdesManu- 
Wealth  of  Nations,  181,  M'Cul-  scrits  de  Bentham,  par  Dumont, 
loch's  edition;  and  M'Culloch's  tom.  1,  p.  307;  a  work  of  profound 
n.  xix.,  vol.4,  p.  441.  See  also  philosophy,  except  where  a  har- 
Traitds  de  Legislation   Civile   et  dened  scepticism  makes  it  shallow. 
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honours  or  family  estates  are  to  be  preserved,  some  such 
device  appears  necessary.  But,  in  other  cases,  strict 
settlements,  of  the  kind  referred  to,  seem  fitted  rather 
to  maintain  the  posthumous  pride  of  present  owners, 
than  the  welfare  of  future  generations.  The  policy  of 
the  law  is  now  in  favour  of  the  free  disposition  of  all 
kinds  of  property ;  and,  as  it  allows  estates  tail  to  be 
barred,  so  it  will  not  permit  the  object  of  an  entail  to  be 
accomplished  by  other  means,  any  further  than  can  be 
done  by  giving  estates  to  the  unborn  children  of  living 
persons.  Thus  an  estate  given  to  the  children  of  an 
A  perpetuity.  unhom  child  would  be  absolutely  void  {g).  The  desire 
of  individuals  to  keep  up  their  name  and  memory  has 
often  been  opposed  to  this  rule  of  law,  and  many  shifts 
and  devices  have  from  time  to  time  been  tried  to  keep 
up  a  perpetual  entail,  or  something  that  might  answer 
the  same  end  (A).  But  such  contrivances  have  invariably 
been  defeated  ;  and  no  plan  can  be  now  adopted  by 
which  lands  can  with  certainty  be  tied  up,  or  fixed  as  to 
their  future  destination,  for  a  longer  period  than  the 
lives  of  existing  persons  and  a  term  of  twenty-one  years 
after  their  decease  {i). 

When  the  estate       Whenever  an  estate  tail  is  not  an  estate  in  possession, 
tail  IS  preceded    j^yj.  jg  preceded  by  a  life  interest  to  be  enjoyed  by  some 

by  a  life  inie-  ^  _   •'  _  j    j  j 

rest.  other  person  prior  to  the  possession  of  the  lands  by  the 

tenant  in  tail,  the  power  of  such  tenant  in  tail  to  acquire 
an  estate  in  fee  simple  in  remainder  expectant  on  the 
decease  of  the  tenant  for  life,  is  subject  to  some  limita- 

The  concur-        tion.     In  the  time  when  an  estate  tail,  together  with  the 

fi^st'^tenanaor     I'^vcrsion,  could  only  be  barred  by  a  recovery,  it  was 

life  requiied. 

ig)   Hay  V.  Earl  of  Coventry,  (i)    Fearne's    Contingent    Re- 

3  T.  Rep.  86  ;  Brudenell  v.  Elwes,  mainders,  430,  et  seq.  The  pe- 
1  East,  452.  riod  of  gestation  is  also  included, 

{h)    See    Fearne's    Contingent      if  gestation  exist ;    Cuddl  \.  Pal- 
Remainders,  2.')3,  et  seq.  ;    Man-      mer,  7  Bligh,  N.  S.  202. 
waring  v.  Baxter,  5  Ves.  458. 
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absolutely  necessary  that  the  first  tenant  for  Hfe,  who 
had  the  possession  of  the  lands,  should  concur  in  the 
proceedings;  for  no  recovery  could  be  suffered,  unless 
on  a  feioned  action  brouoht  against  the  feudal  holder  of 
the  possession  (k).  This  technical  rule  of  law  was  also 
a  valuable  check  on  the  tenant  in  tail  under  every  ordi- 
nary settlement  of  landed  property ;  for,  when  the  eldest 
son  (who,  as  we  have  seen,  is  usually  made  tenant  in 
tail)  came  of  age,  he  found  that,  before  he  could  acquire 
the  dominion  expectant  on  the  decease  of  his  father,  the 
tenant  for  life,  he  must  obtain  from  his  father  consent 
for  the  purpose.  Opportunity  was  thus  given  for  pro- 
viding that  no  ill  use  should  be  made  of  the  property  (/). 
When  recoveries  were  abolished,  the  consent  formerly 
required  was  accordingly  still  preserved,  with  some  little 
modification.  The  act  abolishing  recoveries  has  esta- 
blished the  office  oi protector,  which  almost  always  exists  Protector, 
during  the  continuance  of  such  estates  as  may  precede 
an  estate  tail.  And  the  consent  of  the  protector  is  re-  His  consent  re- 
quired to  be  given,  either  by  the  same  deed  by  which  n^'^ed  to  bar 

T^  o  '  J  J  remainders  and 

the  entail  is  barred,  or  by  a  separate  deed,  to  be  exe-  reversions, 
cuted  on  or  before  the  day  of  the  execution  of  the 
former,  and  to  be  also  enrolled  in  the  Court  of  Chancery 
at  or  previously  to  the  time  of  the  enrolment  of  the 
deed  which  bars  the  entail  {m).  Without  such  consent, 
the  remainders  and  reversion  cannot  be  barred  («).  In 
ordinary  cases  the  protector  is  the  first  tenant  for  life, 
in  analogy  to  the  old  law  (o) ;  but  a  power  is  given  by 
the  act,  to  any  person  entailing  lands,  to  appoint,  in  the 
place  of  the  tenant  for  life,  any  number  of  persons,  not 
exceeding  three,  to  be  together  protector  of  the  settle- 
ment during  the  continuance  of  the  preceding  estates  (p); 

(/c)  Cruise  on  Recoveries,  21.  (??«)  Stat.  3  &  4  Will.  IV.  c.  74, 

See  however  stat.  14  Geo.  II.  c.  ss.  42 — 47. 

20.  (n)  Sects.  34,  35. 

{I)  See  First   Report  of  Real  (o)  Sect.  22. 

Property  Commissioners,  p.  32.  (p)  Sect.  32. 
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and,  in  such  a  case,  the  consent  of  such  persons  only 
need  be  obtained  in  order  to  effect  a  complete  bar  to 
the  estate  tail,  and  the  remainders,  and  reversion.     The 
protector  is  under  no  restraint  in  giving  or  withholding 
his  consent,  but  is  left  entirely  to  his  own  discretion  {q). 
The  issue  may     If  he  should  refuse  to  consent,  the  tenant  in  tail  may 
out  protector's     ^^^^^  ^^1'  ^^^^  ^^'^  issuc,  as  lie  might  have  done,  before 
consent.  ^j^g  ^ct,  by  levying  a  fine ;  but  he  cannot  bar  estates  in 

remainder  or  reversion.  The  consequence  of  such  a 
limited  bar  is,  that  the  tenant  acquires  a  disposable 
estate  in  the  land  for  so  long  as  he  has  any  issue  or 
descendants  living,  and  no  longer ;  that  is,  so  long  as 
the  estate  tail  would  have  lasted,  had  no  bar  been  placed 
on  it.  But,  when  his  issue  fail,  the  persons  having  estates 
in  remainder  or  reversion  become  entitled.  When  the 
estate  tail  is  in  possession,  that  is,  when  there  is  no  pre- 
vious estate  for  life  or  otherwise,  there  can  very  seldom 
be  any  protector  (r) ;  and  the  tenant  in  tail  may,  at  any 
time,  by  deed  duly  enrolled,  bar  the  entail,  remainders, 
and  reversion  at  his  own  pleasure. 

Estates  tail  The  abovc  mentioned  right,  of  a  tenant  in  tail  to  bar 

cro"  nts'^Uil'^^  the  entail,  is  subject  to  a  few  exceptions ;  which,  though 
reward  of  public  not  of  very  frequent  occurrence,  it  may  be  as  well  to 
mention.  And  first,  estates  tail  granted  by  the  crown 
as  the  reward  of  public  services,  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  crown.  This  re- 
striction was  imposed  by  an  act  of  parliament  of  the 
reign  of  Henry  VIII.  (s),  and  it  has  been  continued  by 
the  act  by  which  fines  and  recoveries  were  abolished  (t). 
There  are  also  some  cases  in  which  entails  have  been 
created  by  particular  acts  of  parliament,  and  cannot  be 
barred. 

(q)  Sects.  36,  37.  c.  20  ;  Cruise  on  Recoveries,  318. 
(/•)  See  Sugd.  Vend,  and  Pur.  (0  Stat.  3  &  4  Will.  IV.  c.  74, 

593.  s.  18;   Duke  <)f  Grafton  s  case,  5 

(s)  Stat.  34  &  35  Hen.  VIII.  New  Cases,  27. 
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Again,  an  estate  tail  cannot  be  barred  by  any  person  Tenant  in  tail 
who  is  tenant  in  tail  after  possibility  of  issue  extinct,  o/hsurextincu 
This  can  only  happen  where  a  person  is  tenant  in  special 
tail.  For  instance,  if  an  estate  be  given  to  a  man  and 
the  heirs  of  his  body  by  his  present  wife ;  in  this  case, 
if  the  wife  should  die  without  issue,  he  would  become 
tenant  in  tail  after  possibility  of  issue  extinct  {u) ;  the 
possibility  of  his  having  issue  who  could  inherit  the 
estate  tail,  would  have  become  extinct  on  the  death  of 
his  wife.  A  tenancy  of  this  kind  can  never  arise  in  an 
ordinary  estate  in  tail  general  or  tail  male ;  for,  so  long 
as  a  person  lives,  the  law  considers  that  the  possibility 
of  issue  continues,  however  improbable  it  may  be  from 
the  great  age  of  the  party  (a;).  Tenants  in  tail  after 
possibility  of  issue  extinct  were  prohibited  from  suffering 
common  recoveries  by  a  statute  of  the  reign  of  Eliza- 
beth (?/),  and  a  similar  prohibition  is  contained  in  the 
recent  act  {z).  But,  as  we  have  before  remarked  (a), 
tenancies  in  special  tail  are  not  now  common.  In  mo- 
dern times,  when  it  is  intended  to  make  a  provision  for 
the  children  of  a  particular  marriage,  estates  are  given 
directly  to  the  unborn  children,  which  take  effect  as 
they  come  into  existence ;  whereas  in  ancient  times,  as 
we  shall  hereafter  see  (6),  it  was  not  lawful  to  give  any 
estate  directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  recent  act;  for  the  future  it  has  been  abolished. 
It  relates  to  women  who  are  tenants  in  tail  of  lands  of 
their  husbands,  or  lands  given  by  any  of  his  ancestors. 
After  the  decease  of  the  husband,  a  woman  so  tenant 

(m)  Litt.  sect.  32,  33 ;  2  Black.  {y)  14  Eliz.  c.  8. 

Com.  124.  (z)  3  &  4  Will.  IV.  c.  74,  s.  18. 

(,r )  Litt.   sect.   34 ;    Co.   Litt,  (a)  Ayite,  p.  28. 

40  a;  2  Black.  Com.  125  ;  Jee  v.  (Jb)  See  the  chapter  on  a  Con- 

Audley,  1  Cox,  324.  tingent  Remainder. 
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Tenant  in  tail 
ea  provisione 


in  tail  ex  provisione  viri,  was  prohibited  by  an  old  sta- 
tute (c)  from  suffering  a  recovery  without  the  assent,  re- 
corded or  enrolled,  of  the  heirs  next  inheritable  to  her, 
or  of  him  or  them  that  next  after  her  death  should  have 
an  estate  of  inheritance,  (that  is,  in  tail  or  in  fee  simple,) 
in  the  lands  :  she  was  also  prohibited  from  levying  a  fine 
under  the  same  circumstances,  by  the  statute  which  con- 
firmed to  fines  their  force  in  other  cases  (rf).  This  kind 
of  tenancy  in  tail  very  rarely  occurs  in  modern  practice, 
having  been  superseded  by  the  settlements  now  usually 
made  on  the  unborn  children  of  the  marriage. 


An  estate  tail 
cannot  be 
baried  by  will 
or  contract. 


It  is  important  to  observe,  that  an  estate  tail  can  only 
be  barred  by  a  proper  deed,  duly  enrolled  according  to 
the  act  of  parliament  by  which  a  deed  was  substituted  for 
a  common  recovery  or  fine.  Thus  every  attempt  by  a 
tenant  in  tail  to  leave  the  lands  entailed  by  his  will  (e), 
and  every  contract  to  sell  them,  not  completed  in  his 
lifetime  by  the  proper  bar  (f),  will  be  null  and  void  as 
against  his  issue  claiming  under  the  entail,  or  as  against 
the  remaindermen  or  reversioners,  (that  is,  the  owners 
of  estates  in  remainder  or  reversion,)  should  there  be  no 
such  issue  left. 


Timber.  A  tenant  in  tail  may  cut  down  timber  for  his  own 

benefit,  and  commit  what  waste  he  pleases,  without  the 

Leases.  necessity  of  barring  the  entail  for  that  purpose  (g).     A 

tenant  in  tail  is  moreover  empowered  by  a  statute  of 
Henry  VIII. (/«)  to  make  leases,  under  certain  restric- 


(c)  11  Hen.  VII.  c.  20. 

{d)  Stat.  32  Hen.  VIII.  c.  36, 
s.  2. 

(e)  Cro.  Eliz.  805  ;  Co.  Litt. 
Ilia;  Stat.  3  &  4  Will.  IV.  c. 
74,  s.  40. 

(/)  Bac.  Abr.  tit.  Estate  in 
Taii  (D.);  Stat.  3  &  4  Will.  IV. 


c.  74,  s.  40. 

(g)  Co.  Litt.  224  a;  2  Black. 
Com.  1 15. 

(h)  Stat.  32  Hen.  VIII.  0.28; 
Co.  Litt.  44  a;  Bac.  Abr.  tit. 
Leases  and  Terms  for  Years, 
(D.)  2. 
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tions,  of  such  of  the  lands  entailed  as  have  been  most 
commonly  let  to  farm  for  twenty  years  before;  but  such 
leases  are  not  to  exceed  twenty-one  years,  or  three  lives, 
from  the  day  of  the  making  thereof,  and  the  accus- 
tomed yearly  rent  must  be  reserved.  This  power  is 
however  of  little  use ;  for  leases  under  this  statute, 
though  binding  on  the  issue,  are  not  binding  on  the  re- 
mainder-man or  reversioner  (i) ;  and  consequently  have 
not  that  certainty  of  enjoyment  which  is  the  great  in- 
ducement to  the  outlay  of  capital,  and  the  consequent 
improvement  of  landed  property.  And  the  Act  for  the  New  enact- 
Abolition  of  Fines  and  Recoveries  now  empowers  every 
tenant  in  tail  in  possession  to  make  leases  by  deed, 
without  the  necessity  of  enrolment,  for  any  term  not  ex- 
ceeding twenty-one  years,  to  conuiience  from  the  date 
of  the  lease,  or  from  any  time  not  exceeding  twelve  ca- 
lendar months  from  the  date  of  the  lease,  where  a  rent 
shall  be  thereby  reserved,  which,  at  the  time  of  granting 
such  lease,  shall  be  a  rack-rent,  or  not  less  than  five- 
sixth  parts  of  a  rack-rent  (A)/^y' 

It  has  been  observed  that,  in  ancient  times,  estates  Forfeiture  for 
tail  were  not  subject  to  forfeiture  for  high  treason  beyond 
the  life  of  the  tenant  in  tail(/).  This  privilege  they 
w^ere  deprived  of  by  an  act  of  parliament  passed  in  the 
reign  of  Henry  VIII.  (m),  by  which  all  estates  of  inherit- 
ance (under  which  general  words,  estates  tail  were  co- 
vertly included)  were  declared  to  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason  (w).  But  the  at- 
tainder of  the  ancestor  does  not  of  itself  prevent  the  de- 
scent of  an  estate  tail  to  his  issue,  as  they  claim  from 
the  original  donor,  per  formam  doni{o);   and  therefore, 

(/)    Co.  Litt.  45  b;    2  Black.  (;«)  2G  Hen.  VIII.  c.  13,  s.  5; 

Com.  319.  see  also  5  &  0  Edvv.  VI.  c.ll,s.f). 

(/c)  Stat.  3  &  4  Will.  IV.  c.  74,  (n)  2  Black.  Com   118. 

ss.  15,  40,  41.  (o)  3  Hep.  10;   8  Rep.  165  b; 

(/)  Ante,  p.  37.  Cro.  Eliz.  28. 

E 


60 


OF  CORPOREAL  HEREDITAMENTS, 


Debts  to  the 
crown. 


Judgment  debts, 


Bankiuptry. 


on  attainder  for  murder,  an  estate  tail  would  still  descend 
to  the  issue.  By  virtue  of  another  statute  of  the  reign 
of  Henry  VIII.  (p),  estates  tail  are  charged,  in  the 
hands  of  the  heir,  with  debts  due  from  his  ancestor  to 
the  crown,  by  judgment,  recognizance,  obligation,  or 
other  specialty,  although  the  word  heir  shall  not  be 
comprised  therein.  And  all  arrears  and  debts  due  to 
the  crown,  by  accountants  to  the  crown,  whose  yearly 
or  total  receipts  exceed  three  hundred  pounds,  were,  by 
a  later  statute  of  the  reign  of  Elizabeth  ((/),  placed  on 
the  same  footing.  But  till  lately,  estates  tail,  if  suffered 
to  descend,  were  not  subject  to  the  debts  of  the  deceased 
tenant  owing  to  private  individuals  (r).  By  a  recent  act, 
however,  debts,  for  the  payment  of  which  any  judg- 
ment, decree,  order,  or  rule  has  been  given  or  made  by 
any  court  of  law  or  equity,  are  binding  on  the  lands  of 
the  debtor,  as  against  the  issue  of  his  body,  and  also  as 
against  all  other  persons  whom  he  might,  without  the 
assent  of  any  other  person,  cut  off"  and  debar  from  any 
remainder  or  reversion  (s).  An  estate  tail  may  also  be 
barred  and  disposed  of  on  the  bankruptcy  of  a  trader, 
tenant  in  tail,  for  the  benefit  of  his  creditors,  to  the  same 
extent  as  he  might  have  barred  or  disposed  of  it  for  his 
own  benefit  (^). 


Husband  and 
wife. 


Descent  of  an 
estate  tail. 


In  addition  to  the  liabilities  above-mentioned  are  the 
rights  which  the  marriage  of  a  tenant  in  tail  confers  on 
the  wife,  if  the  tenant  be  a  man,  or  on  the  husband,  if 
the  tenant  bo  a  woman;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.  But,  subject  to  these  rights  and  liabilities,  an 
estate  tail,  if  not  duly  barred,  will  descend  to  the  issue 

{p)  Stat.  33  Hen.  VIII.  c.  39,  (s)  Stat.  1  &  2  Vict.  c.  110,  ss. 

s.  75.  13,  18. 

{q)  Stat.  13  Eliz.  c.  4;  and  see  (<)  Stat.  3  &  4  Will.  IV.  c.  I4,. 

14  Eliz.  c.  7;  25  Geo.  III.  c.  35.  ss.  55—58. 

(r)  Com.  Dig.  Estates  (B.)  22. 
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of  the  donee  in  due  course  of  law;  all  of  whom  will  be 
necessarily  tenants  in  tail,  and  will  enjoy  the  same 
powers  of  disposition  as  their  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail  is 
similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 
simple,  an  explanation  of  which  the  reader  will  find  in 
the  fourth  chapter. 

If  an  estate  pur  autre  vie  should  be  given  to  a  person  Q"ast  email, 
and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession  may 
bar  his  issue,  and  all  remainders,  by  an  ordinary  deed 
of  conveyance  (m),  without  any  enrolment  under  the 
statute  for  the  abolition  of  fines  and  recoveries.  If  the 
estate  tail  be  in  remainder  expectant  on  an  estate  for 
life,  the  concurrence  of  the  tenant  for  life  is  necessary  to 
enable  the  tenant  in  tail  to  defeat  the  subsequent  re- 
mainders (a:). 

(w)    Fearne,  Cont.  Rem.  495,  (,r)  Allen  v.  Allen,  2  Dru.  & 

et  seq.  War.  307,  324,  332. 
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CHAPTER  III. 

OF  AN  ESTATE  IN  FEE  SIMPLE. 

An  estate  in  fee  simple  (feudum  simplex)  is  the  greatest 

estate  or  interest  which  the  law  of  England  allows  any 

Tenant  in  fee      pcrson  to  possess,  in  landed  property  (a).     A  tenant  in 

sin.pie  hokis  to    f^g  simple  is  he  that  holds  land  or  tenements  to  him 

nim  and  his  -t^ 

heirs;  and  /lis  heirsQ));   so  that  the  estate  is  descendible,  not 

merely  to  the  heirs  of  his  hody,  but  to  collateral  rela- 
tions, according  to  the  rules  and  canons  of  descent.     An 
and  has  an         estate  in  fee  simple  is  of  course  an  estate  o^  freeholdy 
hoij.  being  a  larger  estate  than  either  an  estate  for  life,  or  in 

tail(c). 

Right  of  alien-         It  is  not,  however,  the  mere  descent  of  an  estate  in 
^""°'  fee   simple   to   collateral    heirs,  that  has   given   to  this 

estate  its  present  value  and  importance  :  the  unfettered 
right  of  alienation,  which  is  now  inseparably  incident  to 
this  estate,  is  by  far  its  most  valuable  quality.  This 
right  has  been  of  gradual  growth  :  for,  as  we  have 
seen  {d),  estates  were  at  first  inalienable  by  tenants, 
without  their  lord's  consent ;  and  the  heir  did  not  derive 
his  title  so  much  from  his  ancestor  as  from  the  lord, 
who,  when  he  gave  to  the  ancestor,  gave  also  to  his 
heirs.  In  process  of  time,  however,  the  ancestor  ac- 
quired, as  we  have  already  seen  (e),  the  right,  first  of 
disappointing  the  expectations  of  his  heir,  and  then  of 
defeating  the  interests  of  his  lord.  The  alienations  by 
which  these  results  were  effected,  were,  as  will  be  re- 
membered, either    the  subinfeudation  of  parts  of  the 

(a)  Litt.  s.  11.  (rf)  Ante,  pp.  16,  17. 

(6)  Litt.  s.  1.  (e)  Ante,  pp.  33—35. 

(c)  Jrefc,  pp.  21,  29. 


J-£. 


SJ. 


OF  AN  ESTATE  IN  FEE  SIMPLE.  53 

land,  to  be  holden  of  the  grantor,  or  the  conveyance  of 
the  whole,  to  be  holden  of  the  superior  lord.     It  was  Part  of  any 
impossible  to  make  a  grant  of  part  of  the  lands  to  be  anciently  be 
holden  of  the  superior  lord,  without  his  consent:  for,  the  gi anted  to  hold 

.  ,         ,  .        ol  the  superior 

services  reserved  on  any  grant  were  considered  as  entire  lord. 
and  indivisible  in  their  nature  {f).  The  tenant,  conse- 
quently, if  he  wished  to  dispose  of  part  of  his  lands, 
was  obliged  to  create  a  tenure  between  his  grantee  and 
himself,  by  reserving  to  himself  and  his  heirs,  such  ser- 
vices as  would  remunerate  him  for  the  services,  which 
he  himself  was  liable  to  render  to  his  superior  lord.  In 
this  manner  the  tenant  became  a  lord  in  his  turn;  and 
the  method,  which  the  tenants  were  thus  obliged  to 
adopt,  when  alienating  part  of  their  lands,  was  usually 
resorted  to  by  choice,  whenever  they  had  occasion  to 
part  with  the  whole ;  for,  the  immediate  lord  of  the 
holder  of  any  lands  had  advantages  of  a  feudal  na- 
ture (^),  which  did  not  belong  to  the  superior  lord,  when 
any  mesne  lordship  intervened;  it  was  therefore  desir- 
able for  every  feudal  lord,  that  the  possessioyi  of  the 
lands  should  always  be  holden  by  his  own  immediate 
tenants.     The  barons  at  the  time  of  Edward  I.  accord-  Subinfeudation 

1  •    •  ii     i    1        J.1  a'         1         U'    r      ]    A"  disadvantageous 

ingly  perceiving,  that,  by  the  continual  subinreudations  ,^  jj^^  superior 
of  their  tenants,  their  privileges  as  superior  lords  were  ^otds. 
gradually  encroached  on,  proceeded  to  procure  an  enact- 
ment in  their  own  favour  with  respect  to  estates  in  fee 
simple,  as  they  had  then  already  done  with  regard  to 
estates  tail  (A).  They  did  not,  however,  in  this  case 
attempt  to  restrain  the  practice  of  alienation  altogether 
but  simply  procured  a  prohibition  of  the  practice  of  sub- 
infeudation ;  and  at  the  same  time  obtained  for  their 
tenants,  facility  of  alienation  of  parts  of  their  lands,  to 
be  holden  of  the  chief  lords. 

(/)  Co.  Litt.  43  a.  par.  2. 

(g)    Such    as    marriage    and  (A)  By  the  stat.  X)e  Donis,  13 

wardship,    to    he    hereafter    ex-  Edw.  I.  c.  1,  a7ite,  p.  3G. 
plained.     See  Bract,  lib.  ii.  c.  19, 
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The  statute  of 
Quia  emptor esi 


The  statute  by  which  these  objects  were  effected,  is 
known  by  the  name  of  the  statute  of  Quia  emptores  (i) ; 
so  called  from  the  words  with  which  it  commences.  It 
enacts,  that  from  thenceforth  it  shall  be  lawful  to  every 
freeman  to  sell  at  his  own  pleasure  his  lands  and  tene- 
ments or  part  thereof,  so  nevertheless  that  the  feoffee 
(or  purchaser)  shall  hold  the  same  lands  or  tenements 
of  the  same  chief  lord  of  the  fee,  and  by  the  same  ser- 
vices and  customs,  as  his  feoffor  held  them  before.  And 
it  further  enacts  (A),  that  if  he  sell  any  part  of  such  his 
lands  or  tenements  to  any  person,  the  feoffee  shall  hold 
that  part  immediately  of  the  chief  lord,  and  shall  be 
foi'thwith  charged  with  so  much  service  as  pertaineth,  or 
ought  to  pertain,  to  the  said  chief  lord,  for  such  part, 
according  to  the  quantity  of  the  land  or  tenement  so 
sold.  This  statute  did  not  extend  to  those  who  held  of 
the  king  as  tenants  in  capite,  who  were  kept  in  restraint 
for  some  time  longer  (1).  Free  liberty  of  alienation  was 
however  subsequently  acquired  by  them ;  and  the  right 
of  disposing  of  an  estate  in  fee  simple,  by  act  inter  vivos, 
is  now  the  undisputed  privilege  of  every  tenant  of  such 
an  estate  {m). 


Alienation  by 
will. 


The  alienation  of  lands  by  will  was  not  allowed  in 
this  country,  from  the  time  the  feudal  system  became 
completely  rooted,  until  many  years  after  alienation  inter 
vivos  had  been  sanctioned  by  the  statute  of  Quia  emp- 
tores. The  city  of  London,  and  a  few  other  favoured 
places,  formed  exceptions  to  the  general  restraint  on  the 
power  of  testamentary  aUenation  of  estates  in  fee  sim- 
ple (n) ;  for  in  these  places  tenements  might  be  devised 
by  will,  in  virtue  of  a  special  custom.  In  process  of 
time,  however,  a  method  of  devising  lands  by  will  was 


(i)  Stat.  18  Edw.  I.  c.  1. 
(/c)  Chap.  2. 

(/)  Wright's  Tenures,  162. 
(m)    Wright's   Tenures,    172; 


Co.  Litt.  Ill  b,  n.  1. 

(n)  Litt.  sec.  167;  Perk.  sees. 
528,  537. 
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covertly  adopted  by  means  of  conveyances  to  other 
parties,  to  such  uses  as  the  person  conveying  should 
appoint  by  his  will  (o).  This  indirect  mode  of  devising 
lands  was  intentionally  restrained  by  the  operation  of 
a  statute,  passed  in  the  reign  of  king  Henry  VIII.  (/?), 
known  by  the  name  of  the  Statute  of  Uses,  to  which 
we  shall  hereafter  have  occasion  to  make  frequent  re- 
ference. But  only  five  years  after  the  passing  of  this 
statute,  lands  were  by  a  further  statute  expressly  ren- 
dered devisable  by  will.  This  great  change  in  the  law 
was  effected  by  statutes  of  the  32nd  and  34th  of 
Henry  Vlll.{g).  But  even  by  these  statutes  the  right 
to  devise  was  partial  only,  as  to  lands  of  the  then  pre- 
vailing tenure;  and  it  was  not  till  the  restoration  of 
king  Charles  II.,  when  the  feudal  tenures  were  abo- 
lished (r),  that  the  right  of  devising  freehold  lands  by 
will  became  complete  and  universal.  At  the  present  day, 
every  tenant  in  fee  simple  so  fully  enjoys  the  right  of 
alienating  the  lands  he  holds,  either  in  his  life-time  or 
by  his  will,  that  most  tenants  in  fee  think  themselves 
to  be  the  lords  of  their  own  domains ;  whereas,  in  fact, 
all  land-owners  are  merely  tenants  in  the  eye  of  the  law, 
as  will  hereafter  more  clearly  appear. 

Blackstone's  explanation  of  an  estate  in  fee  simple 
is,  that  a  tenant  in  fee  simple  holds  to  him  and  his  heirs 
for  ever,  generally,  absolutely,  and  simply,  without  men- 
tioning what  heirs,  but  referring  that  to  his  own  pleasure, 
or  the  disposition  of  the  law  (5).  But  the  idea  of  no- 
minating an  heir  to  succeed  to  the  inheritance,  has  no 
place  in  the  English  law,  however  it  might  have  ob- 

(n)  Perk,  ubi  supra.  Litt.  111b,  n.  (1). 

(p)  Stat.  27  Hen.  VIII.  c.  10,  (r)  By  stat.  12  Car.  II.  c.  24. 

intituled    "  An    Act   concerning  (s)  2   Black.  Com.  104.     See 

Uses  and  Wills."  however  3  Black.  Com,  224,  where 

(q)  Stat.  32  Hen.  VIII.  c.  1  ;  the  correct  account  is  given. 
34  &  35  Hen.  VIII.  c.  5;    Co. 
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'Jh.'  heir  is  ap-    taiiied  in  tlie  Roman  jurisprudence.     The  heir  is  always 
jmmted  by  li.e     appointed   by  the  law,  the  maxim    being   Solus  Deus 
hceredem  facere  potest,  non  homo  (t) ;  and  all  other  per- 
sons, whom  a  tenant  in  fee  simple  may  please  to  appoint 
Assigns.  as    his    successors,    are    not   his    heirs  but  his  assigns. 

Thus,  a  purchaser  from  him  in  his  lifetime,  and  a  de- 
visee under  his  will,  are  alike  assigns  in  law,  claiming 
in  opposition  to,  and  in  exclusion  of,  the  heir,  who 
would  otherwise  have  become  entitled  {u). 

Excepted  With  respect  to  certain  persons,  exceptions  occur  to 

V^l  ^     '  the  right  of  alienation.     Thus,  if  an  alien  or  foreigner, 

who  is  under  no  allegiance  to  the  crown  (x),  were  to 
purchase  an  estate  in  lands,  the  crown  might  at  any 
time  assert  a  right  to  such  estate ;  unless  it  were  merely 
a  lease  taken  by  a  subject  of  a  friendly  state  for  the 
residence  or  occupation  of  himself  or  his  servants,  or 
for  the  purpose  of  any  business,  trade,  or  manufacture, 
for  a  term  not  exceeding  twenty-one  years  (y).  For, 
the  conveyance  to  an  alien  of  any  greater  estate  in  lands 
in  this  country,  is  a  cause  of  forfeiture  to  the  Queen, 
who,  after  an  inquest  of  office  has  been  held,  for  the 
purpose  of  finding  the  truth  of  the  facts,  may  seize  the 
lands  accordingly  (z).  Before  office  found,  that  is,  be- 
fore the  verdict  of  any  such  inquest  of  office  has  been 
given,  an  alien  may  make  a  conveyance  to  a  natural 
born  subject;  and  such  conveyance  will  be  valid  for  all 
purposes  (a),  except  to  defeat  the  prior  right  of  the 
crown,  which  will  still  continue.  But  almost  all  the 
privileges  of  natural  born  subjects  may  now  be  obtained 
by  aliens  intending  to  settle  in  this  country,  ujjon  ob- 

(0  1  Reeves's  Hist.  Eng.  Law,  (z)  Co.  Litt.  2  b,  42  b ;   1  Black. 

105;  Co.  Litt.  191  a,  11.(1),  vi.  3.  Com.   371,  372;  2  Black.  Com. 

(u)  Hogan  V.  Jackson,  Cowp.  249,  274,  293. 

305;  Co.  Litt.  191  a,  11.(1  ),vi.  10.  («)  Shep.  Touch.  232  ;  4  Leo. 

(j)  Litt.  s.  198.  84. 

(3/)  Stat.  7&  8  Vict.  c.  66,  s.  5. 
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taining  the  certificate  and  taking  the  oath  prescribed  by 
the  recent  act  to  amend  the  laws  relating  to  aliens  (b). 
Infants,  or  all  persons  under  the   age  of  twenty-one  infants,  idiots, 
years,  and  also  idiots  and  lunatics,  though  they  may  ^"'^  lunatics. 
hold  lands,  are  incapacitated   from  making  a  binding 
disposition  of  any  estate  in  them.     The  conveyances  of 
infants  are  generally  voidable  only  (c),  and  those  of  lu- 
natics and  idiots  appear  to  be  absolutely  void,  unless 
they  were  made  by  feoffment  with  livery  of  seisin  before 
the  year   1845  {d).     But,  under  certain  circumstances, 
for  the  sake  of  making  a  title  to  lands,  infants  have  been 
empowered,  by  recent  acts  of  parliament,  to  make  con- 
veyances   of  fee-simple    and    other   estates,    under   the 
direction   of  the   Court  of  Chancery  (e).'  And  similar 
powers,  with  respect  to  the  estates  of  idiots  and  lunatics, 
have  been  given,  for  the  like  purposes,  to  their  commit- 
tees, or  the  persons  who  have  had   committed  to  them 
the  charge  of  such  idiots   and   lunatics  (/").     Married  Married 
women  also  are  under  a  limited  incapacity  to  alienate, 
as  will  hereafter  appear.      And   persons    attainted   for  Attainted 
treason    or    felony    cannot,    by   any  conveyance  which  P*^''sons. 
they  may  make,  defeat  the  right  to  their  estates,  which 
their  attainder  gives  to  the  crown,  or  to  the  lord,  of 
whom  their  estates  may  be  holden(<yf). 

(i)  Stat.  7  &  8  Vict.  c.  66.  11  Geo.  IV.  &  1  Will.  IV.  c.  65, 

(c)  Black.   Com.    291;    Bac.       ss.  12,  16,  31 ;  2  &  3  Vict.  c.  60; 
Abr.  tit.  Infancy  and  Age  (I.  3);       11  &  12  Vict.  c.  87. 

Zouch  V.  Parsons,  3  Burr.  1794;  (/)  See  stat.  11  Geo.  IV.  &  1 

Jllen  V.  Allen,  2  Dru.  &  War.  Will.  IV.   c.    60,    ss.  3,  5,  20; 

307,  338.  11  Geo.  IV.  &  1  Will.  IV.  c.  65, 

(d)  Yates  v.  Boen,  2  Strange,  ss.  13,  19,  23,  24,  27,  28,  31. 
1104;  2  Sugd.  Pow.  179;    Bac.  (g)  Co.  Litt.  42  b  ;    2  Black. 
Abr.  tit.  Idiots  and  Lunatics  (F) ;  Com.  290 ;    Perkins,  tit.  Grant, 
Stat.  7  &  8  Vict.  c.  76,  s.  7 ;  8  &  sect.  26  ;  Com.  Dig.  tit.  Capacity 
9  Vict.  c.  106,8.4.  (D.  6);    2    Shep.  Touch.   232; 

(e)  See  stat.  11  Geo.  IV.  &  1       Doe  d.  Griffith  v.  Pritchard,  5 
Will.  IV.  c.  47,  s.  11 ;  11  Geo.      Barn.  &  Adol.  765. 

IV.  &  1  Will.  IV.  c.  60,  ss.6,  7; 
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Excepted  ob-  There  are  certain   objects  also  in  respect   of  which 

^^'^ "'  the  ahenation  of  lands  is  restricted.     Thus,  no  estate  or 

Cliiuiiies.  interest  of  any  kind  in  land  can  be  conveyed  for  cha- 

ritahle  purposes  (except  to  a  few  favoured  institutions), 
unless  made  by  deed  indented,  sealed  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  and 
inrolled  in  the  Court  of  Chancery  within  six  calendar 
months  next  after  the  execution  thereof;  and  unless 
the  same  be  made  to  take  effect  in  possession  for  the 
charitable  use  intended,  immediately  from  the  making 
thereof,  and  be  without  any  power  of  revocation,  reser- 
vation, trust,  condition,  limitation,  clause,  or  agreement 
whatever,  for  the  benefit  of  the  donor  or  grantor,  or  of 
any  person  or  persons  claiming  under  him.  If,  more- 
over, the  conveyance  is  not  made  really  and  bona  fide 
for  a  fiall  and  valuable  consideration,  actually  paid  at 
or  before  the  making  of  such  conveyance,  without  fraud 
or  collusion,  it  will  be  void  in  case  of  the  decease  of  the 
conveying  party  within  twelve  calendar  months  after  the 
execution  of  the  deed,  including  the  days  of  execution 
and  death  {h).  No  gift  of  any  estate  in  land  for  cha- 
ritable purposes  can  therefore  be  made  by  will.  And 
indeed  the  chief  object  of  the  act  of  parliament,  by  which 
the  above  provisions  were  introduced,  was  to  prevent 
improvident  alienations  or  dispositions  of  landed  estates, 
by  languishing  or  dying  persons,  to  the  disherison  of 
Corporation,  their  lawful  heirs  (i).  Again  no  conveyance  can  be 
made  to  any  corporation,  unless  a  licence  to  take  lands 
has  been  granted  to  it  by  the  crown.  Formerly,  licence 
from  the  lord,  of  whom  a  tenant  in  fee-simple  held  his 
estate,  was  also  necessary  to  enable  him  to  alienate  his 
lands  to  any  corporation  (j).  For,  this  alienation  to  a 
body  having  perpetual  existence  was  an  injury  to  the  lord, 

(/()  Stat.  9  Geo.  II.  c.  36.  Wels.  882  ;  Attorney  General  v. 

(i)    See   Bac,    Abr.   tit.   Cha-  Glyn,  12  Sim.  84. 

ritable  Uses  and  Mortmain  (G);  {j)  2  Black.  Com.  269. 
Walker  v.  Richardson,  2  Mees.  & 
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who  was  then  entitled  to  many  advantages,  to  be  here- 
after detailed,    so    long   as  the    estate   was   in   private 
hands ;  but  in  the  hands  of  a  corporation  these  advan- 
tages ceased.     In  modern  times,  the  rights  of  the  lord 
having  become  comparatively  trifling,  the  licence  of  the 
crown  alone  has  been  rendered  by  parliament  sufficient 
for  the  purpose  (k).     By  a  statute  of  the  reign  of  Eliza-  Conveyances 
beth,  conveyances  of  landed  estates,  and  also  of  goods,  creditors. 
made  for  the  purpose  of  delaying,  hindering,  or  defrauding 
creditors,  are  void  as  against  them  ;  unless  made  upon 
ffood,   which  here   means   valuable,  consideration,   and 
bond  fide,  to  any  person  not  having,  at  the  time  of  the 
conveyance,  any  notice  of  such  fraud  (J),     And,  by  a  Voluntary  con- 
subsequent  statute  of  the    same  reign,  voluntary  con-  w^^h'any'dause 
veyances   of  any  estate  in   lands,  tenements,    or  other  of  revocation, 

,  ,.  ,  ^  n  -t     ^o'd  3*  against 

hereditaments  whatsoever,  and  conveyances  or  such  purchasers, 
estates  made  with  any  clause  of  revocation  at  the  will 
of  the  grantor,  are  also  void  as  against  subsequent  pur- 
chasers for  money  or  other  valuable  consideration  {m). 
The  effect  of  this  enactment  is,  that  any  person  who  has 
made  a  voluntary  settlement  of  landed  property,  even 
on  his  own  children,  may  afterwards  sell  the  same  pro- 
perty to  any  purchaser  ;  and  the  purchaser,  even  though 
he  have  full  notice  of  the  settlement,  will  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  {n).  But  if  the 
settlement  be  founded  on  any  valuable  consideration, 
such  as  that  of  an  intended  marriage,  it  cannot  be  de- 
feated (o). 

The  methods  by  which  a  tenant  in  fee-simple  can 

(/c)  Stat.  7&8  Will.  III.C.37.  (ra)  Upton \.Bussett,Qxo.  Wiz. 

(I)  Stat.  13  Eliz.  c.  5  ;  Twyne's  444  ;  3  Rep.  83  a  ;  Sugd.  Vend. 

case,  3    Rep.   81  a  ;    1    Smith's  &  Pur.  92 1,  929 ;  2  Sugd.  Pow. 

Leading  Cases,  1.  227. 

{m)  Stat.  27  Eliz.  c.  4,  made  (o)  Colvile  v.  Parker,  Cro.  Jac. 

perpetual  by  39  Eliz.  c.  18,  s.  31.  158 ;  2  Sugd.  Pow.  228. 
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alienate  his  estate  in  his  hfetime,  will  be  reserved  for 
future  consideration  ;  as  will  also  the  subject  of  alien- 
ation by  testament.  As  a  tenant  in  fee  simple  may 
alienate  his  estate  at  his  pleasure,  so  he  is  under  no 
control  in  his  management  of  the  lands,  but  may  open 
mines,  cut  timber,  and  commit  waste  of  all  kinds  {p), 
grant  leases  of  any  length,  and  charge  the  lands  with  the 
payment  of  money  to  any  amount.  Fee  simple  estates 
are  moreover  subject,  in  the  hands  of  the  heir  or  devisee, 
Debts.  to  debts  of  all  kinds  contracted  by  the  deceased  tenant. 

This  liability  to  what  may  be  called  an  involuntary 
alienation,  has,  like  the  right  of  voluntary  alienation, 
been  established  by  very  slow  degrees  {q).  It  appears 
that  in  the  early  periods  of  our  history,  the  heir  of  a 
deceased  person  was  bound,  to  the  extent  of  the  inhe- 
ritance which  descended  to  him,  to  pay  such  of  the 
debts  of  his  ancestor  as  the  goods  and  chattels  of  the 
ancestor  were  not  sufficient  to  satisfy  (r).  But  the  spirit 
of  feudalism,  which  attained  to  such  a  height  in  the 
reign  of  Edward  I.,  appears  to  have  infringed  on  this 
ancient  doctrine  ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  king,  unless  he  were  by  the  deed 
of  his  ancestor  especially  bound  to  do  so  {s).  On  this 
Heirs  might  footing  the  law  of  England  long  continued.  It  allowed 
bound  b^  -  ^^^^  person,  by  any  deed  or  writing  under  seal  (called  a 
f;ialty.  special  contract  or  specialty)  to  bind  or  charge  his  heirs, 

as  well  as  himself,  with  the  payment  of  any  debt,  or 
the  fulfilment  of  any  contract :  in  such  a  case  the  heir 
was  liable,  on  the  decease  of  his  ancestor,  to  pay  the 

{p)  3  Black.  Com.  223,  pear  to  be  express  ;  tlie  contrary 

(9)  See  Co.  Litt.  191  a,  n.  (1)  doctrine,   however,    with  an   ac- 

vi.  9.  count  of  the  reasons  for  it,  will  be 

(r)    Glanville,    lib.    7,    c.   8 ;  found  in  Bac.  Abr.  tit.  Heir  and 

Bract.  61a;  1  Reeves's  Hist.  Eng.  Ancestor  (F). 

Law,  1 13.     These  authorities  ap-  (s;  Britt.  64  b. 
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debt  or  fulfil  the  contract,  to  the  value  of  the  lands 
which  had  descended  to  him  from  the  ancestor,  but  not 
further  (^).  The  lands  so  descended  were  called  assets  Assets. 
by  descent,  from  the  French  word  assez,  enough,  be- 
cause the  heir  was  bound  only  so  far  as  he  had  lands 
descended  to  him  enough  or  sufficient  to  answer  the 
debt  or  contract  of  his  ancestor  (m).  If,  however,  the 
heir  was  not  expressly  named  in  such  bond  or  contract, 
he  was  under  no  liability  (v).  When  the  power  of  tes- 
tamentary alienation  was  granted,  a  debtor,  who  had 
thus  bound  his  heirs,  became  enabled  to  defeat  his  cre- 
ditor, by  devising  his  estate  by  his  will  to  some  other 
person  than  his  heir ;  and,  in  this  case,  neither  heir  nor 
devisee  was  under  any  liability  to  the  creditor  (x).  Some 
debtors,  however,  impelled  by  a  sense  of  justice  to  their 
creditors,  left  their  lands  to  trustees  in  trust  to  sell  them 
for  the  payment  of  their  debts,  or,  which  amounts  to  the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.  The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor ;  and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  cre- 
ditors by  simple  contract  to  participate  equally  with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (?/).  In  such  a  case  the  lands  were  called 
equitable  assets.  At  length  an  act  of  William  and  Mary  Equitable 
made  void  all  devises  by  will,  as  against  creditors  by  assets, 
specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  (2r) ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 

(I)    Bac.    Abr.   tit.    Heir  and  (3/)   Parker  v.  Dee,  2  Cha.  Cas. 

Ancestor  (F);  Co.  Litt.  376  b.  201;    Builei/  v.   Ekins,    7    Ves. 

(tt)  2  Black.  Com.  244;  Bac.  319  ;  2  Jarm.  Wills,  544. 
Abr.  tit.  Heir  and  Ancestor  (I).  {z)  Stat.  3  &  4  Will.  &  Mary, 

(u)  Dyer,  271  a,  pi.  25 ;  Plow.  c.  14,   s,  2,    made  perpetual  by 

457.  Stat.  6&  7  Will.  III.  c.  14. 

(.r)  Bac.  Abr.  ubi  supra. 
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Del)ts  of  de- 
ceased traders. 


Estates  now 
subject  to  all 
debts. 


debt  or  debts  were  exempted  from  the  operation  of  the 
statute  (rt).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee ;  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 
with  the  payment  of  his  debts ;  in  which  case,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  within  the  last  few  years,  a  land- 
owner might  incur  as  many  debts  as  he  pleased,  and  yet 
leave  behind  him  an  unincumbered  estate  in  fee  simple, 
unless  his  creditors  had  taken  proceedings  in  his  lifetime, 
or  he  had  entered  into  any  bond  or  specialty  binding 
his  heirs.  At  length,  in  1807,  the  fee  simple  estates  of 
deceased  traders  were  rendered  liable  to  the  payment, 
not  only  of  debts  in  which  their  heirs  were  bound,  but 
also  of  their  simple  contract  debts  (Z>),  or  debts  arising 
in  ordinary  business.  By  a  subsequent  statute  (c),  the 
above  enactments  were  consolidated  and  amended,  and 
facilities  were  afforded  for  the  sale  of  such  estates  of 
deceased  persons  as  were  liable  by  law,  or  by  their  own 
wills,  to  the  payment  of  their  debts.  But,  notwith- 
standing the  efforts  of  a  Romilly  were  exerted  to  extend 
so  just  a  liability,  the  lands  of  all  deceased  persons,  not 
traders  at  the  time  of  their  death,  continued  exempt  from 
their  debts  by  simple  contract,  till  the  year  1833  ;  when 
a  provision,  which,  but  a  few  years  before,  had  been 
strenuously  opposed,  was  passed  without  the  least  diffi- 
culty (d!).  All  estates  in  fee  simple,  which  the  owner 
shall  not  by  his  will  have  charged  with,  or  devised 
subject  to,  the  payment  of  his  debts,  are  accordingly 
now  liable  to  be  administered  in  the  Court  of  Chancery, 
for  the  payment  of  all  the  just  debts  of  the  deceased 
owner,  as  well  debts  due  on  simple  contract  as  on  spe- 

(a)  Sect.  4.  (c)  Stat.  1 1  Geo.  IV.  &  1  Will. 

{h)  By  Stat.  47  Geo.  III.   c.       IV.  c.  47. 
74.  ((/)  Stat.  3  &  4  Will.  IV.  c.  104. 
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cialty.     But,  out  of  respect  to  the  ancient  law,  the  act 

provides  that  all  creditors  by  special  contract,  in  which 

the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the 

debts  due  to  them,  before  any  of  the  creditors  by  simple 

contract,    or   by    specialty  in  which  the  heirs  are  not 

bound,   shall  be  paid  any  part  of  their  demands.     If,  Effect  of  a 

1  1        1    I  1        11  ,       1-     1  -11  1  1  1    charge  of  debts 

however,  the  debtor  should  by  his  last  will  have  charged  by  will. 

his  lands  with,  or  devised  them  subject  to,  the  payment 

of  his  debts,  such  charge  will  still  be  valid,  and  every 

creditor,  of  whatever  kind,  will  have  an  equal  right  to 

participate  in  the  produce.      Hence  arises  this  curious 

result,  that  a  person  who  has  incurred  debts,  both  by 

simple  contract,  and  by  specialty  in  which  he  has  bound 

his  heirs,  may,  by  merely  charging  his  lands  with  the 

payment  of  his  debts,  place  all  his  creditors  on  a  level, 

so  far  as  they  may  have  occasion  to  resort  to  such  lands ; 

thus  depriving  the  creditors  by  specialty  of  that  priority 

to  which  they  would  otherwise  have  been  entitled  ie)./^} 

A  creditor  who  has  taken  legal  proceedings  against  Judgment  debts. 
his  debtor,  for  the  recovery  of  his  debt,  in  the  debtor's 
lifetime,  and  has  obtained  the  judgment  of  a  Court  of 
law  in  his  favour,  has  long  had  a  great  advantage  over 
creditors  who  have  waited  till  the  debtor's  decease.  The 
first  enactment  which  gave  to  such  a  creditor  a  remedy 
against  the  lands  of  his  debtor,  was  made  in  the  reign 
of  Edward  \.{f),  shortly  before  the  passing  of  the  sta- 
tute of  Quia  £Jmptores(g),  which  sanctioned  the  full  and 
free  alienation  of  fee  simple  estates.  By  this  enactment 
it  is  provided  that,  when  a  debt  is  recovered  or  acknow- 
ledged in  the  King's  Court,  or  damages  awarded,  it 
shall  be  thenceforth  in  the  election  of  him  that  sueth  for 
such  debt  or  damages,  to  have  a  writ  oi  fieri  facias  unto 
the  sheriff  of  the  lands  and  goods,  or  that  the  sheriff 

(e)  See  2  Jarm.  Wills,  510.  the  Second. 

(/)   Stat.   13  Edw.  I.  c.  18.  (g)  Stat.  18  Edw.  I.  c.  1. 

called  the  statute  of  Westminster 
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deliver  to  him  all  the  chattels  of  the  debtor  (saving  only 
his  oxen  and  beasts  of  his  plough),  and  the  one  half  of 
his  land,  until  the  debt  be  levied  according  to  a  reason- 

Wiii  of  elegit,  able  price  or  extent.  The  writ  issued  by  the  Court  to 
the  sheriff,  under  the  authority  of  this  statute,  was  called 
a  writ  of  elegit;  so  named,  because  it  was  stated  in  the 
writ,  that  the  creditor  had  elected  (elegit)  to  pursue  the 
remedy  which  the  statute  had  thus  provided  for  him  (A). 
One  moiety  only  of  the  land  was  allowed  to  be  taken, 
because  it  was  necessary,  according  to  the  feudal  con- 
stitution of  our  law,  that,  whatever  were  the  difficulties 
of  the  tenant,  enough  land  should  be  left  him,  to  enable 
him  to  perform  the  services  due  to  his  lord(?).  The  sta- 
tute, it  will  be  observed,  was  passed  prior  to  the  time 
when  the  alienation  of  estates  in  fee  simple  was  sanc- 
tioned by  parliament;  and  there  can  be  no  doubt,  that 
long  after  the  passing  of  this  statute  the  vendors  and 
purchasers  of  landed  property  held  a  far  less  important 
place  in   legal  consideration  than  they  do  at  present. 

Construction  of  This  circumstance  may  account  for  the  somewhat  harsh 
construction,  which  was  soon  placed  on  this  statute,  and 
which  continued  to  be  applied  to  it,  until  its  replacement 
by  an  enlarged  and  amended  act  of  modern  date(7e).  It 
was  held,  that  if  at  the  time  when  the  judgment  of  the 
Court  was  given  for  the  recovery  of  the  debt,  or  award- 
ing the  damages,  the  debtor  had  lands,  but  afterwards 
sold  them,  the  creditor  might  still,  under  the  writ  with 
which  the  statute  had  furnished  him,  take  a  moiety  of 
the  lands  out  of  the  hands  of  the  purchaser (Z).  It  thus 
became  important  for  all  purchasers  of  lands  to  ascer- 
tain, that  those  from  whom  they  purchased  had  no 
judgments  against  them.  For,  if  any  such  existed,  one 
moiety  of  the  lands  would  still  remain  liable  to  be  taken 

{h)  Co.  Litt.  289 b;  Bac.  Abr.  {k)  Stat.  1  &  2  Vict.  c.  110. 

tit.  Execution  (C  2).  (/)   Sir  John  de  Moleyns  case, 

{i)  Wright's  Tenures,  170.  Year  Book,  30  Edw.  III.  24  a. 
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out  of  tlic  hands  of  the  purchaser,  to  satisfy  the  judg- 
ment debt  or  damages.  It  was  also  held  that,  if  the 
debtor  purchased  lands  after  the  date  of  the  judgment, 
and  then  sold  them  again,  even  these  lands  would  be 
liable,  in  the  hands  of  the  purchaser,  to  satisfy  the 
claims  of  the  creditor  under  the  writ  of  elegit  i^m).  In 
consequence  of  the  construction  thus  put  upon  the  sta- 
tute, judgment  debts  became  incumbrances  upon  the 
title  to  every  estate  in  fee  simple,  which  it  was  necessary 
to  discover  and  remove  previously  to  every  purchase. 
To  facilitate  purchasers  in  their  search  for  judgments,  an  Dockets, 
alphabetical  docket  or  index  of  judgments  was  provided 
by  an  act  of  William  and  Mary(/i),  to  be  kept  in  each 
of  the  Courts,  open  to  public  inspection  and  search. 
But,  by  a  recent  enactment(o),  these  dockets  have  now  Now  closed, 
been  closed,  and  the  ancient  statute  is,  with  respect  to 
purchasers,  virtually  repealed. 

The  rights  which  judgment  creditors  at  present  pos-  New  act. 
sess,  to  follow  the  lands  of  their  debtors  in  the  hands  of 
purchasers,  now  depend  entirely  on  an  act  of  parliament 
of  the  present  reign,  passed  for  the  purpose  of  extending 
the  remedies  of  creditors  against  the  property  of  their 
debtors  {p).      The   old    statute    extended   only   to    one  The  whole  of  the 
half  of  the  lands  of  the  debtor;  but  by  the  new  act,  the  taken.'^^" 
whole  of  the  lands,  and  all  other  hereditaments  of  the 
debtor,  can  be  taken  under  the  writ  of  ele()it{q).     The 
power  of  the  judgment  creditor  to  take  lands  out  of  the 
hands  of  purchasers,  is  no  longer  left  to  depend  on  a 
forced  construction,  such  as  that  applied  to  the  old  sta- 
tute ;   for  the  new  act  expressly  extends  the  remedy  of 

(»i)  Brace  v.  Ducliess  of  Marl-  &  8  Will.  III.  c.  3G. 
borough,  2  P.  Wms.  492;   Sugd.  (o)  Stat.  2  &  3  Vict.  c.  11,  ss. 

Vcnd.&Pur.GGO;  SPrest.Abst.  1,2. 
32.3,  331,  332.  (/;)  Stat.  1  8c  2  Vict.  c.  110. 

(n)  Stat.  1  &  5  Will.  &  Mary,  (</)  S^'tt.  11. 

c.  20,  made  perpetual  by  stat.  7 
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Registry  of 

judginents. 


Protection  to 
purcliaseis 
without  notice. 


the  judgment  creditor  to  lands  of  wliicli  the  debtor  shall 
have  been  seised  or  possessed  at  the  time  of  entering  up 
the  judiinient,  or  at  am/  time  aftenoards.  The  judg- 
ment creditor  is  now  also  expressly  provided  with  a 
remedy  in  equity,  that  is,  in  the  Court  of  Chancery,  as 
Avell  as  at  law(r).  And  the  remedies  ])rovided  hy  the 
act  are  extended,  in  their  application,  to  all  judgments, 
decrees,  orders,  and  rules  made  by  the  courts  of  equity 
and  of  common  law,  and  by  the  Lord  Chaiu^ellor  in 
matters  of  bankruptcy  and  lunacy,  for  the  payment  to 
any  person  of  any  money  or  costs  (.s).  But,  before 
lands  in  the  hands  of  purchasers  can  be  affected  under 
the  provisions  of  this  act,  the  name,  abode,  and  descrip- 
tion of  the  debtor,  with  the  amount  of  the  debt,  damages, 
costs,  or  money,  recovered  against  him,  or  ordered  by 
him  to  be  paid,  together  with  the  date  of  registration, 
and  other  pai  ticulars,  are  required  to  be  registered  in  an 
index,  which  the  act  directs  to  be  kept,  for  the  warning 
of  pm'chasers,  at  the  office  of  the  Court  of  Common 
Pleas (/).  This  legistration  must  be  repeated  evei'y  five 
years  («);  and  even  if  a  purchaser  should  have  express 
notice  of  any  such  judgment,  decree,  order,  or  rule, 
he  will  not  be  afieeted,  unless  and  until  a  minute  of 
such  judgment,  &c.  shall  have  been  left  at  the  office 
for  entry  in  the  tibove-mentioned  index (.r).  And,  by  a 
further  important  enactment,  it  lias  been  provided,  in 
favour  of  purchasers  without  notice  of  any  such  judg- 
ments, decrees,  orders,  or  rules,  that  none  of  such  judg- 
ments, &c.  shall  bind  or  afi'ect  any  lands,  tenements,  or 


(;•)  Sect.  13. 

(.s)  Sect.  IS.  See  Joj/fs  V.  117/- 
liums,  1 1  Ad.  &  Ell.  1 7h ;  8  Mecs. 
&  Wels.  349 ;  Doe  v.  Amcy,  8 
Mee.  &  Wels.  5G5;  Wells  v. 
Gihbs,  3  Bear.  899;  Bnke  of 
Beaiifort  v.  F/nllips,  1  DcCicx  & 
Smaie,  321. 


(0  Sect.  19;  2  &  3  Vict.  c.  1 1, 
s.  3;  Siigd.  Vend.  &  Pur.  G53,  et 

SCCJ. 

(?/)    Stat.  2  &  3  Vict.  c.  11, 
s.  4. 
(,r)    Stat.  3  &  4  Vict.  c.   82, 
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liereditaments,  or  any  interest  therein  as  against  sucli 
purchasers  without  notice,  further  or  otherwise,  or  more 
extensively  in  any  respect,  although  duly  registered, 
than  a  judgment  of  one  of  the  superior  courts  would 
have  bound  such  purchasers,  before  the  last-mentioned 
act,  when  it  had  been  duly  docketed  according  to  the 
law  then  in  force  (?/). 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Counties  pala- 
or  Durham  are  affected  both  by  judgments  of  the  courts 
at  Westminster,  and  also  by  judgments  of  the  Palatine 
Court  (2).  These  latter  judgments  have,  within  the  county 
palatine,  the  same  effect  as  judgments  of  the  courts  at 
Westminster;  and  an  index  for  their  registration  has 
been  established  in  each  of  the  counties  palatine,  similar 
to  the  index  of  judgments  at  the  Common  Pleas  (a). 
But,  by  a  singular  oversight,  no  provision  appears  to 
have  been  made  for  depriving  judgments  of  the  palatine 
courts,  not  registered  in  these  indexes,  of  their  effect  by 
virtue  of  the  old  law.  For  no  provision  was  ever  made 
for  the  docketing  of  these  judgments ;  and  the  abolition 
of  the  dockets  has  therefore  had  no  effect  upon  them. 
Lands  in  the  county  palatine  of  Chester,  and  in  the  prin- 
cipality of  Wales,  have  been  placed  by  a  modern  statute 
exclusively  within  the  jurisdiction  of  the  courts  at  West- 
minster (b). 

Debts  due,  or  which  may  become  due,  to  the  crown,  down  debts. 
from  persons  who  arc  accountants  to  the  crown  (r),  and 
debts  of  record,  or  by  bond  or  specialty,  due  from  other 

(y)    Stat.  2  &  3  Vict.  c.  11.  (c)    Stat.   13  Eliz.  c.  4 ;    25 

s.  5.  Geo.  III.  c.  35;    Co.  Litt.  191a, 

(z)  2  Wms.  Saund.  194.  n,  (1),  vi.  9.     See  also  stat.  1  & 

(a)   Stat.  1  &  2  Vict.  c.  110,  2  Geo.  IV.  c.  121,  s.  10;  2  &3 

s.  21.  Vict.  c.  11,  ss.  !),  10,  11  ;   Sugd. 

{!>)  Stat.  1 1  G CO.  1 V.  &  1  Will.  Vend.  &  Pur.  G73,  1 009. 
IV.  0.  70,  s.  14. 
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persons  to  the  crown  ((/),  are  also  binding  on  their 
estates  in  fee  simple  when  sold,  as  well  as  when  devised 
by  will,  or  surtered  to  descend  to  the  heir  at  law.  Ac- 
Lis  pendens.  tions  at  law  and  suits  in  equity,  respecting  the  lands, 
will  also  bind  a  purchaser,  as  well  as  the  heir  or  de- 
vi.see;  that  is,  he  must  abide  by  the  result,  although  he 
may  be  ignorant  that  any  such  proceedings  are  depend- 
ing (e).  To  obviate  the  dangerous  liability  of  purchasers 
to  crown  debts  and  pending  suits,  indexes  have  lately 
been  opened  at  the  Common  Pleas  of  the  names  of 
crown  debtors,  and  also  of  parties  to  suits;  and  lands 
cannot  now  be  charged,  in  the  hands  of  purchasers,  with 
either  of  these  liabilities,  unless  the  name,  abode,  and 
description  of  the  owner,  with  other  particulars,  are  in- 
serted in  the  proper  index  (/).  These  indexes,  together 
with  the  index  of  judgment  debts,  are  accordingly 
searched  previously  to  every  purchase  of  lands;  and,  if 
the  name  of  the  vendor  should  be  found  in  eithei-,  the 
debt  or  liability  must  be  got  rid  ofj  before  the  j)urchase 
can  be  safely  completed. 

Bankruptcy.  Another   instance  of  involuntary   alienation   for   the 

payment  of  debts,  occurs  on  the  bankruptcy  of  a  trader, 

-  in  which  event  the  whole  of  his  freehold,  as  well  as  his 

personal  estate,  is  vested  in  his  assignees,  by  virtue  of 
their  appointment,  in  trust  for  the  whole  body  of  his 
creditors  {g).     So  also,  on  the  insolvency  of  any  person, 

Insolvency.        his  whole  estate  vests  in  the  provisional  assignee  of  the 

((/)  Stat.  33  Hull.  VIH.  c.  39,  Ves.  120;  3  Prest.  Abst.  8r)4. 

ss.  50,  75.     But  simple  contract  (,/')  Stat.  2&  3  Vict.  c.  11,  ss. 

debts  due  to  tlio  crown   by  the  7,  8.    Purchasers  are  indebted  for 

vendor  are  not  binding  on    tlie  this  protection  to  Sir  E.  Sugden. 

purchaser,  unless  he  has  notice  of  {g)  Stat.  G  Geo.  IV.  c.  IG;   1 

them,  Kingv.S)mtli,\\"\»\\i\\'.M;  8z  2  Will.  IV.  c.  5G,  s.  2G ;  2  & 

Casbcrd  v.   Attonteii-Gencrul,  0  3  Will.  IV.  c.  114;  5  S:  G  Will. 

Price,  474.  IV.c.29;  6  &  7  Will.  IV.  c.  27; 

(e)  Co.  Litt.  344  b;    Anon.   1  5  &  6   Vict.   c.   122;    10  &  11 

Vcrn.  318;     Uhrn  v.  Mill,  13  Vict.  c.  102. 
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Court  lor  the  Relief  of  Insolvent  Debtors,  from  whom 
it  is  transferred  to  assignees  appointed  by  the  Court, 
vesting  in  them  by  virtue  of  their  appointment,  and 
without  any  conveyance,  in  trust  for  the  benefit  of  the 
creditors  of  the  insolvent,  according  to  the  provisions  of 
the  act  for  amending  the  laws  for  the  relief  of  insolvent 
debtors  (A).  Involuntary  alienation  of  lands  also  occurs  High  treason 
in  case  of  high  treason  or  murder,  committed  by  the  ^"  """^  ^^' 
owner,  as  will  hereafter  be  more  fully  explained. 

So  inherent  is  the  right  of  alienation  of  all  estates,  The  right  and 
(except  estates  tail,  in  which,  as  we  have  seen,  the  right  a?ion"both^vo"' 
is  only  of  a  modified  nature,)  that  it  is  impossible  for  juntary  and 
any  owner,  by  any  means,  to  divest  himself  of  this  right,  inherent  in  pro- 
And  in  the  same  manner,  the  liability  of  estates  to  in-  P^^'^y* 
voluntary  alienation  for  payment  of  debts,  cannot  by  any 
means  be  got  rid  of.     So  long  as  any  estate  is  in  the 
hands  of  any  person,  so  long  does  his  power  of  disposi- 
tion continue  (^),  and  so  long  also  continues  his  liability 
to  have  the  estate  taken  from  him  to  satisfy  the  demands 
of  his  creditors  (A).     When,  however,  lands  or  property  But  a  gift  of 
are  "iven  by  one  person  for  the  benefit  of  another,  it  is  P''°P^'''y  '"^y  °^ 

o  J  I  ^  '  conhned  to  the 

possible  to  confine  the  duration  of  the  gift  within  the  period  of  the 
period  in  which  it  can  be  personally  enjoyed   by  the  fonal^e^ntoiT-'^" 
grantee.     Thus  lands,   or  any  other  property,  may  be  '"^"'• 
given  to  trustees  in  trust  for  A.  until  he  shall  dispose  of 
the  same,  or  shall  become  bankrupt  or  insolvent,  or  until 
any  act  or  event  shall  occur,  whereby  the  property  might 
belong  to  any  other  person  or  persons  {I) ;  and  this  is 
frequently  done.     On  the  bankruptcy  or  insolvency  of 
A.,  or  on  his  attempting  to  make  any  disposition  of  the 
j)roperty,  it  will  in  such  a  case  not  vest  in  his  assignees, 

(//)  1  &  2  Vict.  c.  110,  s.  23,  223  a. 

cl  scq.     Sec  also  5  &  6  Vict.  c.  (/c)    Brandon  v.    liobinson,  18 

IIG;    7  &  8  Vict.  c.  'JG ;  10  &  Ves.  429,  133. 

11  Vict.  c.  102.  (/)   Lockijer  v.  Siwagc,  2  Str. 

(t)  Litt.  s.  3G0j  Co.  Litt.  20G  b,  017. 
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or  follow  the  intended  disposition ;  but  the  interest  which 
had  been  given  to  A.  will  thenceforth  entirely  cease ;  in 
the  same  manner  as  where  lands  are  given  to  a  person 
for  life,  his  interest  terminates  on  his  decease.  But,  al- 
though another  person  may  make  such  a  gift  for  A.'s 
benefit,  A.  would  not  be  allowed  to  make  such  a  dispo- 
Exception.  sition  of  his  own  property  in  trust  for  himself  (?«).    An  ex- 

ception to  this  rule  of  law  occurs  in  the  case  of  a  woman, 
who  is  permitted  by  the  Court  of  Chancery  to  have  pro- 
perty settled  upon  her  in  such  a  way,  that  she  cannot 
when  married  make  any  disposition  of  it  during  the  co- 
verture or  marriage ;  but  this  mode  of  settlement  is  of 
comparatively  modern  date  («)•  There  are  also  certain 
cases  in  which  the  personal  enjoyment  of  property  is 
essential  to  the  performance  of  certain  public  duties,  and 
in  which  no  alienation  of  such  property  can  be  made ; 
thus,  a  benefice  with  cure  of  souls  cannot  be  directly 
charged  or  encumbered  (o) ;  so,  offices  concerning  the 
administration  of  justice,  and  pensions  and  salaries  given 
by  the  state,  for  the  support  of  the  grantee  in  the  per- 
formance of  present  or  future  duties,  cannot  be  aliened  (p); 
though  pensions  for  past  services  are,  generally  speaking, 
not  within  the  rule  {q). 

Husbands  and  In  addition  to  the  interests  which  may  be  created  by 
alienation,  either  voluntary  or  involuntary,  there  are 
certain  rights,  conferred  by  law  on  husbands  and  wives, 
in  each  other's  lands,  by  means  of  which  the  descent  of 

(/«)  Lester  v.  Garland,  5  Sim.  c.  lOG,  s.  1  ;   S/iaiv  v.  Fritcluird, 

^  205  ;  Fhipps  v.  Lord  Ennismore,  10  Barn.  &  Cress.  241. 
4  Russ.  131.  (/>)  Flartj/  v.  Odium,  3  T.  Rep. 

(n)  Brandon  v.   Robinson,   18  GSl ;  Stat.  5  &  G  Edw.  VI.  c.  16; 

Ves.  434;    Tullett  v.  Annslrong,  49  Geo.  III.  c.  12G. 
1    Bcav.    1;    4  M.   Sc  Cr.  390;  (</)  M' Car t/ij/ v.  G cold,  I  Ball 

Scarborough  v.  Bar  man,  I  IJeav.  &  licatty,  387;  Tunstallv.  Booth- 

34  ;  4  M.  &  Cr.  377.  bj/,  10  Sim.  542.    But  sec  statute 

((')  Stat.    13   Eliz.   c.  20;   57  11  Geo.  IV.  &  1  Will.  IV.  c.  20, 

Geo.  III.  C.99,  s.  1  ;    I  Sc  2  Vict.  s.  47. 
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an  estate,  from  an  ancestor  to  his  heir,  may  partially  be 
defeated.  These  rights  will  be  the  subject  of  a  future 
chapter.  If,  however,  the  tenant  in  fee  simple  should 
not  have  disposed  of  his  estate  in  his  lifetime,  or  by  his 
will ;  if  it  should  not  be  swallowed  up  by  his  debts ;  and 
if  he  should  not  have  been  either  traitor  or  murderer,  his 
lands  will  descend  (subject  to  any  rights  of  his  wife)  to 
the  heir  at  law.  The  heir,  as  we  have  before  observed  (r),  The  heir  at  law. 
is  a  person  appointed  by  the  law.  He  is  called  into 
existence  by  his  ancestor's  decease,  for  no  man  during 
his  lifetime  can  have  an  heir.  Nemo  est  hceres  viventis. 
A  man  may  have  an  heir  apparent,  or  an  heir  presumptive, 
but  until  his  decease  he  has  no  heir.  The  heir  apparent  Heir  apparent, 
is  the  person,  who,  if  he  survive  the  ancestor,  must  cer- 
tainly be  his  heir,  as  the  eldest  son  in  the  lifetime  of  his 
father.  The  hexv  presumj)tive  is  the  person,  who,  though  Heir  presump- 
not  certain  to  be  heir  at  all  events  should  he  survive,  '^^* 
would  yet  be  the  heir  in  case  of  the  ancestor's  immediate 
decease.  Thus  an  only  daughter  is  the  heiress  presump- 
tive of  her  father :  if  he  were  now  to  die,  she  would  at 
once  be  his  heir ;  but  she  is  not  certain  of  being  heir ; 
for  her  father  may  have  a  son,  who  would  supplant  her, 
and  become  heir  apparent  during  the  father's  lifetime, 
and  his  heir  after  his  decease.  An  heir  at  law  is  the 
only  person  in  whom  the  law  of  England  vests  property, 
whether  he  will  or  not.  If  I  make  a  conveyance  of  land 
to  a  person  in  my  lifetime,  or  leave  him  any  property  by 
my  will,  he  may,  if  he  pleases,  disclaim  taking  it,  and  in 
such  case  it  will  not  vest  in  him  against  his  will  (.s).  But 
an  heir  at  law,  immediately  on  the  decease  of  his  ances- 
tor, becomes  presum])tivcly  possessed,  or  seised  in  law, 
of  all  his  lands  {t).  No  disclaimer  that  he  may  make  The  heir  caunot 
will  have  any  effect,  though  of  course  he  may,  as  soon 
as  he  pleases,  dispose  of  the  i)roperty  by  an  ordinary 


disclaim. 


(?)  Ante,  p.  5G.  (0  Watkiiis  on  Descents,  25, 

(.s)  Nicloson  v.  Wonhxvorlh,  2       2G  ( Itli  edit.  .31). 
Swanst.  3G5,  372. 


7'2  OF  CORPOREAL  IIEHEDITAMENTS. 

conveyance.     A  title  as  heir  at  law  is  not  nearly  so  f'le- 
cpient  now,  as  it  was  in  the  times  when  the  right  of 
alienation  was  more  restricted.    And  when  it  does  occur, 
it  is   often  established  with   difficulty.      This  difficulty 
arises,  more  from  the  nature  of  the  facts  to  be  proved, 
than  from  any  uncertainty  in  the  law.     For  the  rules  of 
descent  have  now  attained  an  almost  mathematical  accu- 
racy, so  that,  if  the  facts  are  rightly  given,  the  heir  at 
Gradual  pro-       law  can  at  oncc  be  pointed  out.     This  accuracy  of  the 
ofVscents.         ^''^'*^'  ^^'^^  arisen  by  degrees,  by  the  successive  determination 
of  disputed  points.    Thus,  we  have  seen  that  in  the  early 
feudal  times,  an  estate  to  a  man  and  his  heirs  simply, 
which  is  now  an  estate  in  fee  simple,  was  descendible 
only  to  his  offspring,  in  the  same  manner  as  an  estate 
tail  at  the  present  day ;  but  in  process  of  time  collateral 
relations  were  admitted  to  succeed.   When  this  succession 
of  collaterals  first  took  place,  is  a  question  involved  in 
much  obscurity ;  we  only  know  that  in  the  time  of  Henry 
II.  the  law  was  settled  as  follows : — In  default  of  lineal 
descendants,  the  brothers  and  sisters  came  in ;  and  if  they 
were  dead,  their  children ;  then  the  uncles  and  their  chil- 
dren; and  then  the  aunts  and  their  children ;  males  being 
always  jireferred  to  females  («).    Subsequently,  about  the 
time  of  Henry  III,  (x)  the  old  Saxon  rule,  which  divided 
the  inheritance  equally  amongst  all  males  of  the  same  de- 
gree, and  which  had  hitherto  prevailed  as  to  all  lands  not 
actually  the  subjects  of  feudal  tenure  (?/),  gave  place  to  the 
feudal  law,  introduced  by  the  Normans,  of  descent  to  the 
eldest  son  or  eldest  brother ;  though  among  females  the 
estate  was  still  equally  divided,  as  it  is  at  present.     And, 
about  the  same  time,  all  descendants  in  hifinitiim  of  any 
person,  who  would  have  been  heir  if  living,  were  allowed 
to  inherit  by  right  of  representation.     Thus,  if  the  eldest 

(«)  1  llccves'sHist.  Eng.  Law,  note  (1),  vi.  4. 

43.  (j/)  Ckmails  v.  Sandamun,    1 

(.r)  1   Reeves's   Hist.   ;510;    2  P.  Wms.  Gl;  2  Lord  Raymond, 

Black.  Com.  215;  Co.  Litt.  191  a,  1021  ;   1  Scriv.  Cop.  53. 
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son  died  in  the  lifetime  of  his  fathei",  and  left  issue,  that 
issue,  though  a  grandson  or  granddaughter  only,  was  to 
be  preferred  in  inheritance  before  any  younger  son  {z). 
The  father,  moreover,  or  any  other  lineal  ancestor,  was 
never  allowed  to  succeed  as  heir  to  his  son  or  other  de- 
scendant; neither  were  kindred  of  the  half-blood  ad- 
mitted to  inherit  («).  The  rules  of  descent,  thus  gradually 
fixed,  long  remained  unaltered.  Lord  Hale,  in  whose  time 
they  had  continued  the  same  for  above  400  years,  was 
the  first  to  reduce  them  to  a  series  of  canons  (h) ;  which 
were  afterwards  admirably  explained  and  illustrated  by 
Blackstone,  in  his  well  known  Commentaries ;  nor  was 
any  alteration  made  till  the  enactment  of  the  recent  act 
for  the  amendment  of  the  law  of  inheritance  (c),  a.  d. 
1833.  By  this  act,  amongst  other  important  alterations, 
the  father  is  heir  to  his  son,  supposing  the  latter  to  leave 
no  issue ;  and  all  lineal  ancestors  are  rendered  capable 
of  being  heirs  (d) ;  relations  of  the  half-blood  are  also 
admitted  to  succeed,  though  only  on  failure  of  rela- 
tions in  the  same  degree  of  the  whole  blood  (e).  The 
act  has,  moreover,  settled  a  doubtful  point  in  the  law  of 
descent  to  distant  heirs;  but  it  has  also  introduced  a 
more  serious  dispute  on  a  point  of  more  frequent  occur- 
rence. The  rules  of  descent,  as  modified  by  this  act, 
will  be  found  at  large  in  the  next  chapter. 

(z)   1  Reeves's  Hist.  310.  (c)  Stat.  3  &  4  Will.  IV.  c.  106. 

la)  2  Black.  Com.  c.  11.  {d)   Sect.  G 

{b)    Hale's    Hist.   Com.   Law,  (e)  Sect.  9. 
6th  edit.  p.  318,  et  seq. 
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CHAPTER  IV. 


Rules  of  de- 
scent. 


OF  THE  DESCENT  OF  AN  ESTATE  IN  FEE  SIMPLE. 

We  shall  now  j)roceetl  to  consider  the  rules  of  the 
descent  of  an  estate  in  fee  simple,  as  altered  by  the 
recent  act  for  the  amendment  of  the  law  of  inherit- 
ance (a).  This  act  does  not  extend  to  any  descent  on 
the  decease  of  any  person,  who  may  have  died  before 
the  first  of  January,  1834  (h).  For  the  rules  of  descent 
prior  to  that  date,  the  reader  is  referred  to  the  Commen- 
taries of  Blackstone  (c),  and  to  Watkins's  Essay  on  the 
Law  of  Descents. 


Rule  1. 


Purchase. 


Descent  lor- 
mcrly  tiaceil 
IVoni  the  person 
l.\sl  possessed. 


1.  The  first  rule  of  descent  now  is,  that  inheritances 
shall  lineally  descend,  in  the  first  place,  to  the  issue  of 
the  last  purchaser  in  infinitum.  The  word  purchase 
has  in  law  a  meaning  more  extended  than  its  ordinary 
sense  :  it  is  possession  to  which  a  man  cometh  not  by 
title  of  descent  {d) ;  a  devisee  under  a  will  is  accord- 
ingly a  purchaser  in  law.  And,  by  the  recent  act,  the 
purchaser,  from  whom  descent  is  to  be  traced,  is  defined 
to  be,  the  last  person  who  had  a  right  to  the  land,  and 
who  cannot  be  proved  to  have  acquired  the  land  by 
descent,  or  by  certain  means  (e)  which  render  the  land 
part  of,  or  descendible  in  the  same  manner  as,  other 
land  acquired  by  descent.  This  rule  is  an  alteration  of 
the  old  law,  which  was,  tiiat  descent  should  be  traced 
from  the  person  who  last  had  the  feudal  possession  or 
seisin,  as  it  was  called  ;  the  maxim  being  seisina  facit 


{a)  Stat.  3  &  4  Will.  IV.  c. 
lOG. 

(b)  Sect.  II. 

(c)  2  Black.  Com.  c.  H. 


{d)  Litt.  s.  12. 

(e)  Escheat,  Partition  and  In- 
closure,  s.  I. 
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stipitem(f).  This  maxim,  a  relict  of  the  troublesome 
times  when  right  without  possession  was  worth  but 
little,  sometimes  gave  occasion  to  difficulties,  owing  to 
the  uncertainty  of  the  question,  whether  possession  had 
or  had  not  been  taken  by  any  person  entitled  as  heir ; 
thus,  where  a  man  was  entering  into  a  house  by  the 
window,  and  when  half  out  and  half  in,  was  pulled  out 
again  by  the  heels,  it  was  made  a  question,  whether  or 
no  this  entry  was  sufficient,  and  it  was  adjudged  that  it 
was  ([/).  These  difficulties  cannot  arise  under  the  new 
act ;  for  now  the  heir  to  be  sought  for,  is  not  the  heir 
of  the  person  last  possessed,  but  the  heir  of  the  last  per- 
son entitled  who  did  not  inherit,  whether  he  did  or  did 
not  obtain  the  possession,  or  the  receipt  of  the  rents 
and  profits  of  the  land.  The  rule,  as  altered,  is  not  objection  to 
indeed  altogether  free  from  objection ;  for  it  will  be  "'^  ^'i^'-atio". 
observed  that,  not  content  with  making  a  title  to  the 
land  equivalent  to  possession,  the  act  has  added  a  new 
term  to  the  definition,  by  directing  descent  to  be  traced 
from  the  last  person  entitled,  who  did  not  inherit.  So 
that  if  a  person,  who  has  become  entitled  as  heir  to 
another,  should  die  intestate,  the  heir  to  be  sought  for 
is  not  the  heir  of  such  last  owner,  but  the  heir  of  the 
person  from  whom  such  last  owner  inherited.  This 
provision,  though  made  by  an  act  consequent  on  the 
report  of  the  Real  Property  Commissioners,  was  not 
proposed  by  them.  The  commissioners  merely  pro- 
posed that  lands  should  pass  to  the  heir  of  the  person 
last  entitled  (h),  instead,  as  before,  of  the  person  last 
jjossessed ;  thus  facilitating  the  discovery  of  the  heir, 
by  rendering  a  mere  title  to  the  lands  sufficient  to  make 
the  person  entitled,  the  stock  of  descent,  without  his 
obtaining  the  feudal  possession,  as  before  required. 
Under  the  old  law,  as  well  as  under  the  present,  descent 

(./■)  2  Black.  Com.  209;  Watk.       ed.  53). 
Descent,  c.  1,  s.  2.  (A)  Tliirtecnth  proposal  as  to 

(g)  Watk.    Descent,   15,    (1th      Descents. 
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was  confined  within  the  hniits  of  the  faiuily  of  the  pur- 
chaser ;  but  now  no  person  who  can  be  shuvvn  to  have 
inherited,  can  be  tiie  stock  of  descent ;  in  every  case, 
descent  must  be  traced  from  the  \?Lst  2^ur chaser. 

•^"le  2.  2.  The  second  rule  is,  that  the  male  issue  shall  be 

admitted  before  the  female  (i). 

Kule  3.  3.  The  third  rule  is,  that  where  two  or  more  of  the  male 

issue  are  in  equal  degree  of  consanguinity  to  the  pin- 
chaser,  the  eldest  only  shall  inherit ;  but  the  females  shall 
inherit  altogether  (k).  The  last  two  rules  are  the  same 
now  as  before  the  recent  act ;  accordingly,  if  a  man  has 
two  sons,  William  and  John,  and  two  daughters,  Susan- 
nah and  Catherine  (Z) ;  William,  the  eldest  son,  is  the 
heir  at  law,  in  exclusion  of  his  younger  brother  John, 
according  to  the  third  rule,  and  of  his  sisters,  Susannah 
and  Catherine,  according  to  rule  2,  although  such 
sisters  should  be  his  seniors  in  years.  If,  however, 
William  should  die  without  issue,  then  John  will  suc- 
ceed, by  the  second  rule,  in  exclusion  of  his  sisters  ; 
but,  if  John  also  should  die  without  issue,  the  two 
sisters  will  succeed  in  equal  shares  by  the  third  rule,  as 
being  together  heir  to  their  father. 

Priinogeiiiiuic.  Primogeniture,  or  the  right  of  the  eldest  among  the 
males  to  inherit,  was  a  matter  of  far  greater  consequence 
in  ancient  times,  before  alienation  by  will  was  per- 
mitted, than  it  is  at  present.  Its  feudal  origin  is  undis- 
puted ;  but  in  this  country  it  appears  to  have  taken 
deeper  root  than  elsewhere  ;  for  a  total  exclusion  of  the 
younger  sons  a})pears  to  be  peculiar  to  England :  in 
other  countries,  some  portion  of  the  inheritance,  or  some 
charge  upon  it,  is,  in  many  cases  at  least,  secured  by 

(i)  2  Black,  Com.  212.  (/)  Sec  tlic   table  of  descents 

(A)  2  Black.  Com.  214.  annexed. 
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law  to  the  younger  sons  (ni).  From  this  ancient  right 
has  arisen  the  modern  Enghsh  custom  of  setthng  the 
family  estates  on  the  eldest  son  ;  but  the  right  and  the 
custom  are  quite  distinct :  the  right  may  be  prevented 
by  the  owner  making  his  will ;  and  a  conformity  to  the 
custom  is  entirely  at  his  option. 

When  two  or  more  persons  together  form  an  heir,  Coparceners, 
they  are  called  in  law  coparceners,  or,  more  shortly,  jjrt?- 
ceners{n).  The  term  is  derived,  according  to  Little- 
ton (o),  from  the  circumstance,  that  the  law  will  con- 
strain them  to  make  partition ;  that  is,  any  one  may 
oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind  the 
reader,  that  coparceners  are  the  only  kind  of  joint 
owners,  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  consent : 
as  the  estate  in  coparcenary  was  cast  on  them  by  the  act 
of  the  law,  and  not  by  their  own  agreement,  it  was 
thought  right  that  the  perverseness  of  one  should  not 
prevent  the  others  from  obtaining  a  more  beneficial 
method  of  enjoying  the  property.  This  compulsory  Partition, 
partition  was  formerly  effected  by  a  writ  of  partition  (p), 
a  proceeding  now  abolished  (q).  The  modern  method 
is  by  a  commission  issued  for  the  purpose  by  the  Court 
of  Chancery  (r) ;  partition,  however,  is  most  frequently 
made  by  voluntary  agreement  between  the  parties,  and 
for  this  purpose  a  deed  has,  by  a  recent  act  of  parliament, 
been  rendered  essential  in  every  case  (.s).  When  parti- 
tion has  been  effected,  the  lands  allotted  are  said  to  be 
held  in  severalty ;  and  each  owner  is  said  to  have  the  Severalty. 

(;«)  Co.  Litt.  191  a,  n.  (1)  vi.4.  27,  s.  .36. 

{n)  Bac.  Abr.  tit.  Coparceners.  {r)  Co.  Litt,  169  a,  n.  (2);   1 

(o)  Sect.  211  ;  2  Black.  Com.  Fonb.  Eq.  18. 
189.  (i)  Stat.  8  &  9  Vict.  c.  lOG,  s. 

(/))  Litt.  S8.  247,  218.  3,  repealing  stat.  7  &  8  Vict.  c. 

{q)  Stat.  3  &  4  Will.  IV.  c.  70,  s.  3,  to  tlie  same  effect. 
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Entirety.  entirety  of  lici-  own  parcel.     After  partition,  the  several 

Ijurcels  of  land  descend  in  the  same  manner  as  tlu;  un- 
divided shares,  for  which  they  have  been  substituted  (t) ; 
the  coparceners,  therefore,  do  not  by  partition  become 
jnirchasers,  but  still  continue  to  be  entitled  by  descent. 
Tlie  term  cojuirceners  is  not  applied  to  any  other  joint 
owners,  but  only  to  those  who  have  become  entitled  as 
coheirs  {u). 

Hule  4.  4.  The  fourth  rule  is,  that  all  the  lineal  descendants 

in  infinitum  of  any  person  deceased,  shall  represent  their 
ancestor;  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done,  had  he  been  living  (.r). 
Thus,  in  the  case  above  mentioned,  on  the  death  of 
William  the  eldest  son,  leaving  a  son,  that  son  would 
succeed  to  the  whole  by  right  of  representation,  in  ex- 
clusion of  his  uncle  John,  and  of  his  two  aunts  Susannah 
and  Catherine;  or  had  William  left  a  son  and  daughtei", 
such  daughter  would,  after  the  decease  of  her  brother 
without  issue,  be,  in  like  manner,  the  heir  of  her  grand- 
father, in  exclusion  of  her  uncle  and  aunts. 

Descent  of  an         The  preceding  rules  of  descent  apply  as  well  to  the 
esiate  tail.  descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 

of  an  estate  in  fee  simple.  The  descent  of  an  estate  tail 
is  always  traced  from  the  purchaser,  or  donee  in  tail, 
that  is,  from  the  person  to  whom  the  estate  tail  was  at 
first  given.  This  was  the  case  before  the  recent  act,  as 
well  as  now(_v/);  for,  the  person  who  claims  an  entailed 
estate  as  heir,  claims  only  according  to  the  express 
terms  of  the  gift,  or,  as  it  is  said,  per  forma m  doni. 
The  gift  is  made  to  the  donee,  or  purchaser,  and  the 
heirs  of  his  l)ody;   all  persons,  therefore,  who  can  be- 

(0  2  Picst.  Abst.  72  ;   Boc  d.  {x)  2  Black.  Com.  210. 

Croxllncuilc  v.  Dixvii,  5  Adol.  Sc  (j/)    Doe  d.  Grcgonj  v.  Wlii- 

Ellis,  831.  chelo,  8  T.  Rep.  211. 

00  Litt.s.  251. 
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come  entitled  to  the  estate  by  descent,  must  answer  the 
description  of  heirs  of  the  purchaser's  body ;  in  otlier 
words,  must  be  his  hneal  heirs.  The  second  and  tliird 
rules  also  equally  apply  to  estates  tail,  unless  the  restric- 
tion of  the  descent  to  heirs  male  or  female  should 
render  unnecessary  the  second,  and  either  clause  of  the 
third  ride.  The  fourth  rule  completes  the  canon,  so  far 
as  estates  tail  are  concerned;  for,  when  the  issue  of  the 
donee  are  exhausted,  such  an  estate  must  necessarily  de- 
termine. But  the  descent  of  an  estate  in  fee  simple 
may  extend  to  many  other  persons,  and  accordingly  re- 
quires for  its  guidance  additional  rules,  with  which  we 
now  proceed. 

5.  The  fifth  rule  is,  that  on  failure  of  lineal  descend-  Rule  5. 
ants  or  issue  of  the  purchaser,  the  inheritance  shall  de- 
scend to  his  nearest  lineal  ancestor.  This  rule  is  mate- 
rially different  from  the  rule  which  prevailed  before  the 
passing  of  tlie  recent  act.  The  former  rule  was,  that  on  The  old  rule. 
failure  of  lineal  descendants  or  issue  of  the  person  last 
seised  (or  feudally  possessed),  the  inheritance  should  de^ 
scend  to  his  collateral  relations,  being  of  the  blood 
of  the  first  purchaser,  subject  to  the  three  preceding 
rules (;r).  The  old  law  never  allowed  lineal  relations  in 
the  ascending  line  (that  is,  parents  or  ancestors)  to  suc- 
ceed as  heirs.  But  by  the  new  act,  descent  is  to  be 
traced  through  the  ancestor,  who  is  to  be  heir  in  prefer- 
ence to  any  person,  who  would  have  been  entitled  to  in- 
herit, either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  their  being  no  descendant 
of  such  lineal  ancestor.  The  exclusion  of  parents  and  Exclusion  of 
other  lineal  ancestors  from  inheriting  under  the  old  law,  '"^^  anccsiois. 
was  a  hardship  of  whicli  it  is  not  easy  to  see  the  pro- 
priety; nor  is  the  explanation  usually  given  of  its  origin, 
perhaps  quite  satisfactory.  Bracton,  who  is  followed 
by  Lord  Coke,  finds  a  reason  for  this  rule  in  the  law  of 

(z)  2  Black.  Com.  220. 
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gravitation,  and  compares  the  descent  of  an  inheritance 
to  that  of  a  falling  body,  wliich  never  goes  upwards  in 
its  course  («).  The  modern  explanation  is  more  reason- 
able; it  derives  the  origin  of  collateral  heirships,  in  ex- 
clusion of  lineal  ancestors,  from  gifts  of  estates  (at  the 
time  when  inheritances  were  descendible  only  to  issue  or 
lineal  heirs),  made,  by  the  terms  of  the  gift,  to  be  de- 
scendible to  the  heirs  of  the  donee,  in  the  same  manner 
as  an  ancient  inheritance  would  have  descended.  This 
was  called  a  gift  of  iifeadum  novum,  or  new  inheritance, 
Feudnm  novum  to  liold  ut  feudum  autiquwn,  as  an  antient  one.  Now, 
'  an  ancient  mheritance, — one  derived  m  a  course  ot  de- 

scent from  some  remote  lineal  ancestor,  —  would  of 
course  be  descendible  to  all  the  issue  or  lineal  heirs  of 
such  ancestor,  including,  after  the  lapse  of  many  years, 
numerous  families,  all  collateralltj  related  to  one  another : 
an  estate  newly  granted,  to  be  descendible  ut  feudum  an- 
tiquum, would  therefore  be  capable  of  descending  to  the 
collateral  relations  of  the  grantee,  in  the  same  manner  as 
a  really  ancient  inheritance,  descended  to  him,  would  have 
done.  But  an  ancient  inheritance  could  never  go  to  the 
father  of  any  owner,  because  it  must  have  come  from 
his  father  to  him,  and  the  father  must  have  died  before 
the  son  could  inherit :  in  grants  of  inheritances  to  be 
descendible  as  ancient  ones,  it  followed,  therefore,  that 
the  father  or  any  lineal  ancestor  could  never  inherit  (/>»). 
So  far  therefore  the  explanation  holds ;  but  it  is  not 
consistent  with  every  circumstance;  for,  an  elder  brother 
has  always  been  allowed  to  succeed  as  heir  to  his 
younger  brother,  contrary  to  this  theory  of  an  ancient 
lineal  inheritance,  which  would  have  previously  passed 
by  every  elder  brother,  as  well  as  the  father.  The  ex- 
planation of  the  origin  of  a  rule,  though  ever  so  clear,  is, 
however,  a  difierent  thing  from  a  valid   reason  for  its 

(a)    Bract,  lib.  2,  c.  29  ;     Co.       222;  Wright's  Tenures,  180.    See 
Litt.  11  a.  also  Co.  Lift.  11  a,  ii.  (I), 

(i)    2  Black.  Com.  212,  221, 
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continuance.  And,  at  lengtb,  the  propriety  of  placing 
the  property  of  a  family  under  the  care  of  its  head,  is 
now  perceived  and  acted  on;  and  the  father  is  heir  to 
each  of  his  children,  who  may  die  intestate  and  without 
issue,  as  is  more  clearly  pointed  out  by  the  next  ride. 

G.  The  sixth  rule  is,  that  the  father  and  all  the  male  Rule  6. 
paternal  ancestors  of  the  purchaser,  and  their  descend- 
ants, shall  be  admitted,  before  any  of  the  female  paternal 
ancestors,  or  their  heirs ;  all  the  female  paternal  an- 
cestors and  their  heirs,  before  the  mother  or  any  of  the 
maternal  ancestors,  or  her  or  their  descendants;  and 
the  mother  and  all  the  male  maternal  ancestors,  and  her 
and  their  descendants,  before  any  of  the  female  maternal  Preference  of 
ancestors,  or  their  heiis  (c).  This  rule  is  a  development  ^aies. 
of  the  ancient  canon,  which  required  that,  in  collateral 
inheritances,  the  male  stocks  should  always  be  preferred 
to  the  female;  and  it  is  analogous  to  the  second  rule 
above  given,  which  directs  that  in  lineal  inheritances  the 
male  issue  shall  be  admitted  before  the  female.  This 
strict  and  careful  preference  of  the  male  to  the  female 
line,  was  in  full  accordance  with  the  spirit  of  the  feudal 
system,  which,  being  essentially  military  in  its  nature, 
imposed  obligations  by  no  means  easy  for  a  female  to 
fulfil;  and  those  who  were  unable  to  perform  the  ser- 
vices, could  not  expect  to  enjoy  the  benefits (^/).  The 
feudal  origin  of  our  laws  of  descent  will  not,  however, 
afford  a  complete  explanation  of  this  preference;  for, 
such  lands  as  continued  descendible  after  the  Saxon 
custom  of  equal  division,  and  not  according  to  the 
Norman  and  feudal  law  of  primogeniture,  were  equally 
subject  to  the  preference  of  males  to  females,  and  de- 
scended in  the  first  place  exclusively  to  the  sons,  who 
divided  the  inheritance  between  them,  leaving  nothing 

(c)    Stat.  3  &  4  Will.  IV.  c.       iiition  of  "di'sceiidants,"  sect.  1. 
lOG,  s.  7,  combined  with  the  dcfi-  (d)  2  Hlack.  Com.  211. 
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at  all  to  their  sij^ters.  The  true  reason  of  the  preference 
appears  to  lie  in  the  degraded  position  in  society  which, 
in  ancient  times,  was  held  by  females;  a  position  arising 
from  their  deficiency  in  that  kind  of  might,  which  then 
too  frequently  made  the  right.  The  rights  given  by  the 
common  law  to  a  husband  over  his  wife's  property, 
(rights  now  generally  controlled  by  proper  settlements 
previous  to  marriage,)  show  the  state  of  dependence  to 
which,  in  ancient  times,  women  must  have  been  re- 
Preference  of      duced  ((').     The  preference  of  males  to  females  has  been 

males  to  females  ,    „  i      i    i         i  pi  ^  •       j.     v 

still  continued,    lett  untouched  by  the  recent  act  tor  the  amendment  ot 

the  law  of  descents  ;  and  the  father  and  all  his  most 
distant  relatives  have  priority  over  the  mother  of  the 
purchaser:  she  cannot  succeed  as  his  heir,  until  all  the 
paternal  ancestors  of  the  purchaser,  both  male  and  fe- 
male, and  their  respective  families,  have  been  exhausted. 
The  father,  as  the  nearest  male  lineal  ancestor,  of  course 
stands  first,  supposing  the  issue  of  the  purchaser  to  have 
failed.  If  the  father  should  be  dead,  his  eldest  son, 
being  the  brother  of  the  purchaser,  will  succeed  as  heir, 
in  the  place  of  his  father,  according  to  the  fourth  rule; 
imless  he  be  of  the  half  blood  to  the  purchaser,  which 
case  is  provided  for  by  the  next  rule,  which  is: — 

Hule  7.  7.  That  a  kinsman  of  the  half  blood  shall  be  capable 

of  being  heir ;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood, 
and  after  the  issue  of  sucli  kinsman,  when  the  common 
ancestor  is  a  male  (f),  and  next  after  the  conmion  ances- 
tor, when  such  ancestor  is  a  female.  This  introduction 
of  the  half  blood  is  also  a  new  regulation ;  and,  like  the 
introduction  of  the  father  and  other  lineal  ancestors,  it  is 
certainly  an  improvement  on  the  old  law,  which  had  no 
other  reason  in  its  favour,  than  the  feudal  maxims,  or 

(e)    See  post,  tlie  cliaptcr  on  (/)  Stat.  3  &  4  Will.  IV.  c. 

Husband  and  Wife.  106,  s.  9. 
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rather  fictions,  on  which  it  was  founded  {g).  By  the  old  By  ihe  old  law 
law,  a  relative  of  the  purchaser  of  the  half  blood,  that  is,  p^uu  ,,01  i„. 
a  relative  connected  by  one  only,  and  not  by  both  of  the  '>«'•'• 
parents,  or  other  ancestors,  could  not  possibly  be  heir ; 
a  half  brother,  for  instance,  could  never  enjoy  that  right, 
which  a  cousin  of  the  whole  blood,  though  ever  so  dis- 
tant, might  claim  in  his  proper  turn.  The  exclusion  of 
the  half  blood  was  accounted  for  in  a  manner  similar  to 
that,  by  which  the  exclusion  of  all  lineal  ancestors  was 
explained;  but  a  return  to  practical  justice  may  well 
compensate  a  breach  in  a  beautiful  theory.  Relatives 
of  the  half  blood  now  take  their  proper  and  natural  place 
in  the  order  of  descent.  The  position  of  the  half  blood 
next  after  the  common  ancestor,  when  such  ancestor  is 
a  female,  is  rather  a  result  of  the  sixth  rule,  than  an  ad- 
ditional independent  regulation,  as  will  appear  hereafter. 

8.  The  eighth  rule  is,  that,  in  the  admission  of  female  Rule  8. 
paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor,  and  her 
lieirs ;  and,  in  the  admission  of  female  maternal  ances- 
tors, the  mother  of  the  more  remote  male  maternal  an- 
cestor, and  her  heirs,  shall  be  preferred  to  the  mother  of 
a  less  remote  male  maternal  ancestor,  and  her  heirs  (/t). 
The  eighth  rule  is  a  settlement  of  a  point  in  distant  heir- 
ships, which  very  seldom  occurs,  but  which  has  been  the 
subject  of  a  vast  deal  of  learned  controversy.  The  opi- 
nion of  Blackstone  (i)  and  Watkins  ih)  is  now  declared 
to  be  the  law. 

The  rules  of  descent  above  given  will  be  better  appre-  Explanation  of 
hended  by  a  reference  to  the  accompanying  table,  taken,  '  '^  ^'^ '  •-'• 
with  a  little  modification,  from  Mr.  Watkins's  Essay  on 

{g)  2  Black.  Com.  228.  (0  2  Black.  Com.  238. 

(/()  Stat.  3  &  4  Will.  IV.  c.  (/c)  Watkins  on  Descent,  130, 

lOG,  s.  8.  (HG,  et  scq.  1th  c(1.) 
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the  Law  of  Descents.  In  this  table,  Benjamin  Brown 
is  the  purchaser,  from  whom  the  descent  is  to  be  traced. 
Descent  (o  ilip  On  his  death  intestate,  the  lands  will  accordingly  descend 
sons  an.i  their  j:j,.g|.  ^^  ]j|g  (^idg^t  son,  bv  Ann  Lee,  William  Brown:  and 
from  him  ('idly)  to  Im  eldest  son,  by  Sarah  Watts,  Isaac 
Brown.  Isaac  dying  without  issue,  we  must  now  seek 
the  heir  of  the  purchaser,  and  not  the  heir  of  Isaac. 
William,  the  eldest  son  of  the  purchaser,  is  dead ;  but 
William  may  have  had  other  descendants,  beside  Isaac  his 
eldest  son ;  and,  by  the  fourth  rule,  all  the  lineal  descend- 
ants in  infiiiitiiin  of  every  person  deceased,  shall  represent 
their  ancestor.  We  find  accordingly  that  William  had 
a  daughter  Lucy  by  his  first  wife,  and  also  a  t  ocond  son, 
George,  by  Mary  Wood,  his  second  wife.  But  the  son 
George,  though  younger  than  his  half  sister  Lucy,  yet 
being  a  male,  shall  be  preferred,  according  to  the  second 
rule;  and  he  is  therefore  (3dly)  the  next  heir.  Had 
Isaac  been  the  purchaser,  the  case  would  have  been  dif- 
ferent; for,  his  half  brother  George  would  then  have 
been  postponed,  in  favour  of  his  sister  Lucy  of  the  whole 
blood,  according  to  the  seventh  rule.  But  now  Benjamin 
is  the  purchaser,  and  both  Isaac  and  George  are  equally 
his  grandchildren.  George  dying  w^ithout  issue,  we  must 
again  seek  the  heir  of  his  grandfather  Benjamin,  who 
now  is  undeniably  (4thly)  Lucy,  she  being  the  remaining 
descendant  of  his  eldest  son.  Lucy  dying  likewise  with- 
out issue,  her  father's  issue  become  extinct;  and  we  nmst 
still  inquire  for  the  heir  of  Benjamin  Brown,  the  pur- 
chaser, whom  we  now  find  to  be  (5thly)  .John  Brown, 
his  only  son  by  his  second  wife.  The  land  then  de- 
scends from  John  to  (6thly)  his  eldest  son  Edmund,  and 
from  Ednumd  (7thly)  to  his  only  son  James.  James 
dying  without  issue,  we  must  once  more  seek  the  heir  of 
the  purchaser ;  whom  we  find  among  the  yet  living  issue 
of  John.  John  leaving  a  daughter  by  his  first  wife,  and 
a  son  and  a  daughter  by  his  second  wife,  the  lands  de- 
scend (8thly)  to  Henry,  his  son  by  Frances  Wilson,  as 
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being  of  the  male  sex ;  but  he  dying  without  issue,  we 
again  seek  the  heir  of  Benjamin,  and  find  that  John  left 
two  daughters,  but  by  different  wives ;  these  daughters, 
being  in  the  same  degree  and  both  equally  the  children 
of  their  common  father,  whom  they  represent,  shall  suc- 
ceed (9thly)  in  equal  shares.  One  of  these  daughters 
dying  without  issue  in  the  lifetime  of  the  other,  the  other 
shall  then  succeed  to  the  whole  as  the  only  issue  of  her 
father.  But  the  surviving  sister  dying  also  without  issue, 
wc  still  pursue  our  old  inquiry,  and  seek  again  for  the 
heir  of  Benjamin  Brown  the  purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to  the 
and,  as  he  left  two  dauohters,  Susannah  and  Catherine,  tla"g'i'e''s  of 

' .  ,  o  '  '   the  purchaser 

by  different  wives,  we  shall  find,  by  the  second  and  third  and  their  issue, 
rules,  that  they  next  inherit  (lOthly)  in  equal  shares  as 
heirs  to  him.  Catherine  Brown,  one  of  the  daughters, 
now  marries  Charles  Smith,  and  dies,  in  the  lifetime  of 
her  sister  Susannah,  leaving  one  son,  John.  The  half 
share  of  Catherine  must  then  descend  to  the  next  heir  of 
her  father  Benjamin,  the  purchaser.  The  next  heirs  of 
Benjamin  BroAvn,  after  the  decease  of  Catherine,  are 
evidently  Susannah  Brown  and  John  Smith,  the  son  of 
Catherine.  And  in  the  former  edition  of  the  present 
work  it  was  stated  that  the  half  share  of  Catherine  would, 
on  her  decease,  descend  to  them.  This  opinion  has  been 
very  generally  entertained  (l).  On  further  research,  how- 
ever, the  author  inclines  to  the  opinion  that  the  share  of 
Catherine  will,  on  her  decease,  descend  entirely  to  her 
son  by  right  of  representation ;  and  that,  as  respects  his 
mother's  share,  he  and  he  only  is  the  right  heir  of  the 
purchaser.  The  reasoning  which  has  led  tlie  author  to 
this  conclusion  will  be  found  in  the  appendix  (m). 

(/)    23     Law    Mag.     279;     1       Sweet,  139. 
Hayes's  Coiiv.  311;   1  Jarinan  &  (?«)  See  Appendix  (A). 

By  the  wood's     Conveyancing    by 
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Descent  to  ilie  If  Susannuli  Biowii  and  John  Smith  should  die  with- 
p^uiTha°er  luid  ®^^*  issue,  the  descendants  of  the  purchaser  will  then 
iiis  issue.  have  become  extinct ;  and  Joseph  Brown,  the  father  of 

the  purchaser,  will  then  (l'2t]dy)  if  living,  be  his  heir 
by  the  fifth  and  sixth  rules.  Bridget,  the  sister  of  the 
purchaser,  then  succeeds  (13thly),  as  representing  her 
father,  in  preference  to  her  half  brother  Timothy,  who 
is  only  of  the  half  blood  to  the  purchaser,  and  is  ac- 
cordingly postponed  to  his  sister  by  the  seventh  rule. 
But  next  to  Bridget  is  Timothy  (14thly)  by  the  same 
rule,  Bridget  being  supposed  to  leave  no  issue. 

]3escent  to  the  On  the  dcccase  of  Timothy  without  issue,  all  the  de- 
au'ces/r/s'Slhe  sccudants  of  the  fatlier  will  have  failed,  and  the  inhe- 
purci.aser,  and  ritance  will  next  pass  to  Philip  Brown  (15thly),  the 
paternal  grandfather  of  the  purchaser.  But  the  grand- 
father being  dead,  we  must  next  exhaust  his  issue,  who 
stand  in  his  place,  and  we  find  that  he  had  another 
son,  Thomas  (16thly),  who  accordingly  is  the  next  heir; 
and,  on  his  decease  without  issue,  Stephen  Brown 
(17thly),  though  of  the  half  blood  to  the  purchaser,  will 
inherit,  by  the  seventh  rule,  next  after  Thomas,  a  kins- 
man in  the  same  degree  of  the  whole  blood.  Stephen 
Brown  dying  without  issue,  the  descendants  of  the 
grandfather  are  exhausted ;  and  we  must  accordingly 
still  keep,  according  to  the  sixth  rule,  in  the  male 
paternal  line,  and  seek  the  paternal  great  grandfather 
of  the  purchaser,  who  is  (IBthly)  Robert  Brown;  and 
who  is  represented,  on  his  decease,  by  (liJthly)  Daniel 
Brown,  his  son.  After  Daniel  and  his  issue  follow,  by 
the  same  rule,  Edward  (20thly)  and  his  issue  (21stly) 
Abraham. 

Descent  to  the        All  the  male  paternal  ancestors  of  the  purchaser,  and 

an"cestmr!fnr^  *^^^^^'  ^Icsccndauts,  are  now  supposed  to  have  failed ;  and 

their  heirs.         by  the  sixth  ride,  the  female  paternal  ancestors  and  their 

heirs  are  next  admitted.     By  the  eighth  rule,  in  the  ad- 


si, 
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mission  of  the  female  paternal  ancestors,  the  mother  of 
the  more  remote  male  paternal  ancestor,  and  her  heirs, 
shall  be  preferred  to  the  mother  of  a  less  remote  male 
paternal  ancestor  and  her  heirs.  Barbara  Finch  (22dly), 
and  her  heirs,  have  therefore  priority  both  over  Margaret 
Pain  and  her  heirs,  and  over  Esther  Pitt  and  her  heirs ; 
Barbara  Finch  being  the  mother  of  a  more  remote 
male  paternal  ancestor  than  either  Margaret  Pain  or 
Esther  Pitt.  Barbara  Finch  being  dead,  her  heirs  suc- 
ceed her ;  she  therefore  must  now  be  regarded  as  the 
stock  of  descent,  and  her  heirs  will  be  the  right  heirs  of 
Benjamin  Brown  the  purchaser.  In  seeking  for  her 
heirs,  inquiry  must  first  be  made  for  her  issue ;  now  her 
issue  by  Edward  Brown  has  already  been  exhausted  in 
seeking  for  his  descendants;  but  she  might  have  had 
issue  by  another  husband ;  and  such  issue  (23dly)  will 
accordingly  next  succeed.  These  issue  are  evidently  Half  blood  to 
of  the  half  blood  to  the  purchaser.  But  they  are  the  ;I:,',P";t'com- 
right  heirs  of  Barbara  Finch ;  and  they  are  accordingly  mon  ancestor 
entitled  to  succeed  next  after  her,  without  the  aid  they 
might  derive  from  the  position  expressly  assigned  to 
them  by  the  seventh  rule.  The  common  ancestor  of  the 
purchaser  and  of  the  issue,  is  Barbara  Finch,  a  female ; 
and,  by  the  united  operation  of  the  other  rules,  these 
issue  of  the  half  blood  succeed  next  after  the  common 
ancestor.  The  latter  part  of  the  seventh  rule  is,  there- 
fore, explanatory  only,  and  not  absolutely  necessary  (//). 
In  default  of  issue  of  Barbara  Finch,  the  lands  will 
descend  to  her  father  Isaac  Finch  (24thly),  and  then  to 
his  issue  (25thly),  as  representing  him.  If  neither  Bar- 
bara Finch,  nor  any  of  her  heirs,  can  be  found,  Mar- 
garet Pain  (26thly),  or  her  heirs,  will  be  next  entitled, 
Margaret  Pain  being  the  mother  of  a  more  remote  male 
paternal  ancestor  than  Esther  Pitt;  but  next  to  Mar- 
garet Pain  and  her  heirs,  will  be  Esther  Pitt  (27thly),  or 

(?i)  See  Jarmaii  &  Bythewood's  Conveyancing^  by  Sweet,  vol.  i.  p* 
146,  note  (a). 
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her  liciis,  thus  closing  the  list  of  lemalc  paternal  ances- 
tors. 

Descent  to  iiie  Next  to  the  female  paternal  ancestors  and  their  heirs, 
purchaser  ami  <^omes  the  mother  of  the  j)urchaser,  Elizabeth  Webb 
the  maternal  an-  (28thly),  with  respcct  to  whom  the  same  process  is  to  be 

Castors*  »/  1  X 

j)ursued,  as  has  before  been  gone  over  with  respect  to 
Joseph  l^rown,  the  purchaser's  father.  On  her  death, 
her  issue  by  John  Jones  (29thly),  will  accordingly  next 
succeed,  as  representing  her,  l^y  the  4th  rule,  agreeably 
to  the  declaration  as  to  the  place  of  the  half  blood  con- 
tained in  the  7th  rule.  Such  issue  becoming  extinct, 
the  nearest  male  maternal  ancestor  is  the  purchaser's 
maternal  grandfather,  William  Webb  (30thly),  whose 
issue  (Slstly)  will  be  entitled  to  succeed  him.  Such  issue 
failing,  the  whole  line  of  male  maternal  ancestors  and 
their  descendants,  must  be  exhausted,  by  the  6tli  rule, 
before  any  of  the  female  maternal  ancestors,  or  their 
heirs,  can  find  admission ;  and,  when  the  female  mater- 
nal ancestors  are  resorted  to,  the  mother  of  the  more 
remote  male  maternal  ancestor,  and  her  heirs,  is  to  be 
preferred,  by  the  8th  rule,  to  the  mother  of  the  less  re- 
mote male  maternal  ancestor  and  her  heirs.  The  course 
to  be  taken  is,  accordingly,  precisely  the  same  as  in  pur- 
suing the  descent  through  the  paternal  ancestors  of  tiic 
])urchaser.  In  the  present  table,  therefore,  Harriet 
Tibbs  (32ndly),  the  maternal  grandmother  of  the  i)ur- 
chaser,  is  the  person  next  entitled,  no  claimants  apj)ear- 
ing  whose  title  is  preferable;  and,  should  she  be  dead, 
her  heirs  will  be  entitled  next  after  her. 

It  should  be  carefully  borne  in  mind,  that  the  above 
mentioned  rules  of  descent  apply  exclusively  to  estates 
in  land,  and  to  that  kind  of  property  which  is  denomi- 
nated real,  and  have  no  apj)lication  to  money  or  other 
personal  estate,  which  is  distributed  on  intestacy  in  a 
manner  hereafter  to  be  explained. 
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CHAPTER  V. 

OF  THE  TENURE  OF  AN  ESTATE  IN  FEE  SIMPLE. 

The  most  familiar  instance  of  a  tenure  is  given  by  a  a  lease  for 
common  lease  of  a  house  or  land  for  a  term  of  years ;  in  ^^^^^' 
this  case  the  person  letting  is  still  called  the  landlord, 
and  the  person  to  whom  the  premises  are  let  is  the 
tenant;  the  terms  of  the  tenure  are  according  to  the 
agreement  of  the  parties,  the  rent  being  usually  the 
chief  item,  and  the  rest  of  the  terms  of  tenure  being  con- 
tained in  the  covenants  of  the  lease;  but,  if  no  rent 
should  be  paid,  the  relation  of  landlord  and  tenant 
would  still  subsist,  though  of  course  not  with  the  same 
advantage  to  the  landlord.  This  however  is  not  a  free- 
hold tenure ;  the  lessee  has  only  a  chattel  interest,  as  has 
been  before  obsei-ved  («) ;  but  it  may  serve  to  explain 
tenures  of  a  freehold  kind,  which  are  not  so  familiar, 
though  equally  important.  So,  when  a  lease  of  lands  A  lease  for  life. 
is  made  to  a  man  for  his  life,  the  lessee  becomes  tenant 
to  the  lessor  (b),  although  no  rent  may  be  reserved  ;  here 
again  a  tenure  is  created  by  the  transaction,  during  the 
life  of  the  lessee,  and  the  terms  of  the  tenure  depend  on 
the  agreement  of  the  parties.  So,  if  a  gift  of  lands  A  gift  in  tail, 
should  be  made  to  a  man  and  the  heirs  of  his  hody,  the 
donee  in  tail,  as  he  is  called,  and  his  issue,  would  be  the 
tenants  of  the  donor  so  long  as  the  entail  lasted  (c),  and 
a  freehold  tenure  would  thus  be  created. 

But  if  a  gift  should  be  made  to  a  man  and  his  heirs,  Fee  simple, 
or  (or  an  estate  in  fee  simple,  it  would  not  now  be  law- 
ful for  the  parties  to  create  a  tenure  between  themselves, 

((/)  Ante,  p.  8.  {c)  Litt.    s.    19  ;    Kitchen   on 

(b)  Litt.s.  132;  Gilb.  Tenures,       Courts,  410;   VVatk.  Desc.  p.  4, 
90.  n.  (m),  (pp.  11,  12,  4tli  Ed,) 
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Statute  of  Quia   as  ill  the  casc  of  a  gift  for  life,  or  in  tail.     For,  by  the 
emptores.  statute  of  Qidu  emptorcs  (d),  we  have  seen  that  it  was 

enacted,  that  from  thenceforth  it  should  be  lawful  for 
every  free  man  to  sell,  at  his  own  pleasure,  his  lands  or 
tenements,  or  part  thereof,  so  nevertheless  that  the 
feoffee,  or  purchaser,  should  hold  the  same  lands  or 
tenements  of  the  same  chief  lord  of  the  fee,  and  by  the 
same  services  and  customs  as  his  feofl'or,  the  seller,  held 
them  before.  The  giver  or  seller  of  un  estate  in  fee 
sim])le,  is  then  himself  but  a  tenant,  with  liberty  of  put- 
ting another  in  his  own  place.  He  may  have  under  him 
a  tenant  for  years,  or  a  tenant  for  life,  or  even  a  tenant 
in  tail,  but  he  cannot  now,  by  any  kind  of  conveyance, 
place  under  himself  a  tenant  of  an  estate  in  fee  simple. 
The  statute  of  Quia  anptores  now  forbids  any  one  from 
making  himself  the  lord  of  such  an  estate  ;  all  he  can  do 
is  to  transfer  his  own  tenancy ;  and  the  purchaser  of  an 
estate  in  fee  simple  must  hold  his  estate  of  the  same 
chief  lord  of  the  fee,  as  the  seller  held  before  him.  The 
introduction  of  this  doctrine  of  tenures  has  been  already 
noticed  (e),  and  it  still  })revails  throughout  the  kingdom ; 
for  it  is  a  fundamental  rule,  that  all  the  lands  within  this 
realm  were  originally  derived  from  the  crown  (either  by 
Queen  is  lady  express  grant  or  tacit  intendment  of  law),  and  therefore 
paruinouut.  (_]jg  Queen  is  sovereign  lady,  or  lady  ])aramount,  either 
mediate  or  immediate,  of  all  and  every  parcel  of  land 
within  the  realm  ( /'). 

Ancient  inci-  "^^^^  rent,  services,  and  other  incidents  of  the  tenure 

dents  of  tenure    of  estates  in  fee  simple,  were,  in  ancient  times,  matters 

of  estaics  in  fee       ,.  i  ■    ,  i  t  i  t  i  i 

simple.  or   mucli  variety,  depending  as  they  did  on  tlie  mutual 

agreements  which,  })reviously  to  the  statute  of  Quia 
cmptores,  the  various  lords  and  tenants  made  with  each 
other ;  though  still  they  had  their  general  laws,  governing 

{(l)  18  Ed.  I.  c.  1,  imlc,  p.  51.      Book,  M.  24  Edvv.  III.  G.5  b.  pi. 
(e)  Ante,  pp.  2,  o.  60. 

(/)  Co,  Litt.  G5a,  U3a;  Year 
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such  cases  as  were  not  expressly  provided  for  {g).  The 
lord  was  usually  a  baron,  or  other  person  of  power  and 
consequence,  to  whom  had  been  granted  an  estate  in  fee 
simple  in  a  tract  of  land.  Of  this  land  he  retained  as 
much  as  was  necessary  for  his  own  use,  as  his  own 
demesne  (/i),  and  usually  built  upon  it  a  mansion,  or  The  lord's  de- 
manor  house.  Part  of  this  demesne  was  in  the  occu-  ™^^°^'  ^' 
pation  of  the  villeins  of  the  lord,  who  held  various  small 
parcels  at  his  will,  for  their  own  subsistence,  and  culti- 
vated the  residue  for  their  lord's  benefit.  The  rest  of 
the  cultivable  land  was  granted  out  by  the  lord  to 
various  freeholders,  subject  to  certain  stipulated  rents  or 
services,  as  "  to  plough  ten  acres  of  arable  land,  parcel 
of  that  which  remained  in  the  lord's  possession,  or  to 
carry  his  dung  unto  the  land,  or  to  go  with  him  to  war 
against  the  Scots"  (i).  The  barren  lands  which  remained, 
formed  the  lord's  wastes,  over  which  the  cattle  of  the 
tenants  were  allowed  to  roam  in  search  of  pasture.  In  Manors. 
this  way  manors  were  created  {k),  every  one  of  which  is 
of  a  date  prior  to  the  statute  of  Quia  enrptores  (Z),  except 
perliaps  some,  which  may  have  been  created  by  the  king's 
tenants  in  capite  with  licence  from  the  crown  {m).  The 
lands  held  by  the  villeins  were  the  origin  of  copyholds, 
of  which  more  hereafter  («).  Those  granted  to  the  free- 
men were  subject  to  various  burdens,  according  to  the 
nature  of  the  tenure.  In  the  tenure  by  knight's  service,  incidents  of  ilic 
then  the  most  universal  and  honourable  species  of  tenure,  |enurc  by 

^  .  kniglit  s  service. 

the  tenant  of  an  estate  of  inheritance,  that  is,  of  an 
estate  in  fee  simple  or  fee  tail  (o),  was  bound  to  do 
homage  to  his  lord,  kneeling  to  him,  professing  to  become  Homage. 

ig)  Bract,  c.  19,  fol.  48  b;  Brit-  Cop.  G,  7  ;  2  Black.  Com.  90. 
ton,  c.  G(J.  (/)  18  Edw.  I.  c.  1. 

{K)  Attorney- General.y.  Par-  (m)  1    Walk.   Cop.   15;   ante, 

sons,  2  Cro.  &  Jew.  279,  .308.  p.  51. 

(t)  Perkins's  Profitable  Book,  («)    Posl,  cbapters   on   Copy- 

s.  G70.  holds. 

(k)  Sec  Scriv.  Cop.  1 ;  VVatk.  (o)  Litt.  s.  90. 


92  OF  COKPOKKAL  HEREDITAMENTS. 

his  man,  and  receiving  from  him  a  kiss  {p).  The  tenant 
was  moreover  at  first  expected,  and  afterwards  obHged, 

Aids.  to  render  to  his  lord  pecuniary  aids,  to  ransom  his  per- 

son, if  taken  prisoner,  to  help  him  in  the  expense  of 
making  his  eldest  son  a  knight,  and  in  providing  a  por- 
tion for  his  eldest  daughter  on  her  marrijage.  Again,  on 
the  death  of  a  tenant,  his  heir  was  bound  to  pay  a  fine, 

Relief.  called  a  relief,  on  taking  to  his  ancestor's  estate  (</).     If 

the  heir  were  under  age,  the  lord  had,  under  the  name 

Wardship.  of  tvardsfiip,  the  custody  of  the  body  and  lands  of  the 

heir,  without  account  of  the  profits,  till  the  age  of 
twenty-one  years  in  males,  and  sixteen  in  females; 
when  the  wards  had  a  right  to  require   possession,   or 

Livery.  sue  out  their  liva^y,  on  payment  to  the  lord  of  half  a 

year's  profits  of  their  lands.     In  addition  to  this,  the 

M.inijgc.  lord  possessed  the  right  of  marriage  (inarifagium),  or  of 

disposing  of  his  infant  wards  in  matrimony,  at  their 
peril  of  forfeiting  to  him,  in  case  of  their  refusing  a 
suitable  match,  a  sum  of  money  equal  to  the  value  of 
the  marriage  ;  that  is,  what  the  suitor  was  willing  to  pay 
down  to  the  lord,  as  the  price  of  marrying  his  ward  ;  and 
double  the  market  value  was  to  be  forfeited,  if  the  ward 
j)resumed  to  marry  without  the  lord's  consent  (r),.  The 
king's  tenants  in  capite  were  moreover  subject  to  many 
burdens  and  restraints,  from  which  the  tenants  of  other 
lords  were  exempt  (s).  Again,  every  lord,  who  had  two 
tenants  or  more,  had  a  right  to  compel  their  attendance 
at  the  court  baron  of  the  manor,  to  which  his  grants  to 
them  had  given  existence;    this  attendance  was  called 

(p)  See  a  description   of  lio-  of  the  great  feudal  system,  l)iit 

mage,  Litt.  s.  85,  8G,  87;   2  131.  were  introduced  into  this  country. 

Com.  o3.  and  perhaps  invented,  by  the  Nor- 

(q)  Scrivcn  on  Copyholds,  7.38  mans.    2  Hall.  Midd.  Ages,  115. 

it  seq.  (.s)  As  primer  seisin,  invulun- 

(/•)  2  Black.  Com.  03  ct  seq.  ;  tary  knighthood  in  certain  cases, 

Scriven  on  Copyholds,  729.  Ward-  and  fines  for  alienation, 
ship  and  marriage  were  no  parts 
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suit  of  court,  and  the  tenants  were  called  free-suitors  {t).  Suit  of  court. 

And  to  every  species  of  lay   tenure,  as  distinguished 

from  clerical,  and  whether  of  an  estate  in  fee  simple,  in 

tail,   or   for  life,    or    otherwise,    there    was    inseparably 

incident  a  liability  for  the  tenant,  whenever  called  upon, 

to  take  an  oath  of  fealty  or  fidelity  to  his  lord  {u),  Fealiy, 

At  the  present  day,  however,  a  much  greater  simpli-  Free  and  com- 
city  and  uniformity  will  be  found  in  the  incidents  of  the  ^""  ^^^  ^^' 
tenure  of  an  estate  in  fee  simple,  for  there  is  now  only 
one  kind  of  tenure  by  which  such  an  estate  can  be  held ; 
and  that  is  the  tenure  o{  free  and  common  socage  {x). 
The  tenure  of  free  and  common  socage  is  of  great  anti- 
quity ;  so  much  so,  that  the  meaning  of  the  term  socage 
is  the  subject  only  of  conjecture  {y).  Comparatively 
few  of  the  lands  in  this  country  were  in  ancient  times 
the  subjects  of  this  tenure :  the  lands,  in  which  estates 
in  fee  simple  were  thus  held,  appear  to  have  been  among 
those  which  escaped  the  grasp  of  the  Conqueror,  and 
remained  in  the  possession  of  their  ancient  Saxon  pro- 
prietors {z).  The  owners  of  fee  simple  estates,  held  by 
this  tenure,  were  not  villeins  or  slaves,  but  freemen  {a) ; 
hence  the  term  free  socage.  No  military  service  was 
due,  as  the  condition  of  the  enjoyment  of  the  estates. 

(t)    Giib.   Ten.    431    et  seq.;  urged  the  beneficial  nature  of  ihc 

Sciiveu  on  Copyholds,  719  el  seq.  tenure,  and  also  the  circumstance 

(«)    Litt.   ss.    91,    131,    132;  that  socagers  were,  as  now,  bound 

Scriv.  Cop.  732.  to  attend  the  court  baron  of  the 

(.r)  2  Black.  Com.  101.  lord,  to  whose  soc  or  right  of  jus- 

((/)  See  Litt.  s.  119;   Wright's  tice  they  belonged.     In  fixvour  of 

Tenures,  143  ;  2  Black.  Com.  80  ;  the  latter  derivation  is  urged  the 

Co.  Litt.  86  a,  n.  ( 1) ;  2  Ilallam's  nature  of  the  employment,  as  well 

Middle  Ages,  481.     The  contro-  as  the   most   usual  condition   of 

versy  lies  between  the  Saxon  word  tenure  of  the  lands  of  sockmeii, 

soc,  which  signifies  a  liberty,  pri-  who  were  principally  engaged  In 

vilege,  or  franchise,  especially  one  agriculture, 
of  jurisdiction,   and  the   French  (s)  2   llallam'.s  Middle  Ages, 

word  soc,  which  signifies  a  plough-  481. 
share.    In  favour  of  the  former  is  («)  Ibid.;  2  Black. Com. GO, Gl. 


94 


OF  CORPOREAL  HEREDITAMENTS. 


Rent. 


Relief. 


Fealty. 
Suit  of  court. 
Aids. 


Superiority  of 
socage  tenure. 


Escuage. 


Homage  to  the  lord,  tlic  invariable  incident  of  the  military 
tenures  (6),  was  not  often  required  (c);  but  the  services, 
if  any,  were  usually  of  an  agricultural  nature  :  a  fixed 
rent  was  sometimes  reserved ;  and  in  process  of  time  the 
agricultural  services  appear  to  have  been  very  generally 
comnuited  into  such  a  rent.  In  all  cases  of  annual  rent, 
the  relief  pu.id  by  the  heir,  on  the  death  of  his  ancestor, 
was  fixed  at  one  year's  rent  (d).  Frequently  no  rent 
was  due;  but  the  owners  were  simply  bound  to  take, 
when  required,  the  oath  of  fealty  to  the  lord  of  whom 
they  held  {e),  to  do  suit  at  his  court,  if  he  had  one,  and 
to  give  him  the  customary  aids  for  knighting  his  eldest 
son,  and  marrying  his  eldest  daughter  (/).  This  tenure 
was  accordingly  more  beneficial  than  the  military  tenures, 
by  which  fee  simple  estates,  in  most  other  lands  in  the 
kingdom,  were  held.  True,  the  actual  military  service, 
in  respect  of  lands,  became  gradually  commuted  for  an 
escuage  or  money  payment,  assessed  on  the  tenants  by 
knights'  service  from  time  to  time,  first  at  the  discretion 
of  the  crown,  and  afterwards  by  authority  of  parlia- 
ment {g) ;  and  this  commutation  appears  to  have  gene- 
rally prevailed,  from  so  early  a  period  as  the  time  of 
Henry  II.  But  the  great  superiority  of  the  socage 
tenure  was  still  felt  in  its  freedom  from  the  burdens  of 
wardship  and  marriage,  and  other  exactions,  imposed 
on  the  tenants  of  estates  in  fee  held  by  the  other 
tenures  {h).  The  wardship  and  marriage  of  an  infant 
tenant  of  an  estate  held  in  socag-e  devolved  on  his 
nearest  relation,  (to  whom  the  inheritance  could  not 
descend,)  who  was  strictly  accountable  for  the  rents  and 


(6)  Co.  Liu.  Goa,G7b,  n.  (1). 

(c)  Co.  Litt.  8G  a. 

{d)  Litt.  s.  12G  ;  2  Black.  Com. 
87. 

(e)  Litt.  ss.  117,  118,  131. 

(/)  Co.  Litt.  91  a ;  2  Black. 
Com.  8G. 


{g)  2  Hallani's  Middle  Ages, 
439,  140;  2  Black.  Com.  74; 
Wright's  Tenures,  131;  Litt.  s.  97; 
Co.  Litt.  72  a. 

(h)  2  Hallam's  Middle  Ages, 
481. 
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profits  (^).  As  the  commerce  and  wealth  of  the  country 
increased,  and  the  middle  classes  began  to  feel  their 
own  power,  the  burdens  of  the  other  tenures  became 
insupportable  ;  and  an  opportunity  was  at  last  seized  of 
throwing  them  off.  Accordingly,  at  the  restoration  of 
King  Charles  II.,  an  act  of  parliament  was  insisted  on  Stat.  12  Car.  ll. 
and  obtained,  by  which  all  tenures  by  knights'  service,  ^'  ' 
and  the  fruits  and  consequences  of  tenures  in  capite  (j) 
were  taken  away ;  and  all  tenures  of  estates  of  inhe- 
ritance in  the  hands  of  private  persons  (except  copyhold 
tenures)  were  turned  into  free  and  common  socage ; 
and  the  same  were  for  ever  discharged  from  homage, 
wardships,  values  and  forfeitures  of  marriage,  and  other 
charges  incident  to  tenure  by  knights'  service,  and  from 
aids  for  marrying  the  lord's  daughter,  and  for  making 
his  son  a  knight  (k). 

The  right  of  wardship  or  guardianship  of  infant  Power  for  the 
tenants  having  thus  been  taken  away  from  the  lords,  3''L';[![rlHa'',l'^o"' 
the  opportunity  was  embraced  of  giving  to  the  father  his  child. 
a  right  of  appointing  guardians  to  his  children.  It  was 
accordingly  provided  by  the  same  act  of  parliament  {I), 
that  the  father  of  any  child  under  age  and  not  married 
at  the  time  of  his  death,  may  by  deed  executed  in  his 
lifetime,  or  by  his  will,  in  the  presence  of  two  or  more 
credible  witnesses,  in  such  manner  and  from  time  to 
time  as  he  shall  think  fit,  dispose  of  the  custody  and 
tuition  of  such  child  during  such  time  as  he  shall  remain 
under  the  age  of  one  and  twenty  years,  or  any  lesser 
time,  to  any  person  or  persons  in  possession  or  re- 
mainder. And  this  power  was  given  whether  the  child 
was  born  at  his  father's  decease  or  only  in  ventre  sa 
7nere  at  that  time,  and  whether  the  father  were  within 

(i)  2  Black.  Com.  87,  88.  was  the  first  year  of  liis  actual 

{j)  Co.  Litt.  108  a,  n.  (5).  reign. 

{k)  Stat.    12   Car.   II.   c.  24.  (/)  Stat.  12  Car.  II.  c.  21,  s.  8. 
The   12th  Car.    II.   ad.    1G60, 
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the  age  of  one  and  twenty  years  or  of  full  age.  But  it 
seems  that  the  father,  if  under  age,  cannot  now  appoint 
a  guardian  by  will;  for  the  new  wills  act  now  enacts,  that 
no  will  made  by  any  person  under  the  age  of  twenty- 
one  years  shall  be  valid  (?«).  In  other  respects,  how- 
ever, the  father's  right  to  appoint  a  guardian  still 
continues  as  originally  provided  by  the  above  men- 
tioned statute  of  Charles  II.  The  guardian  so  ap- 
pointed has  a  right  to  receive  the  rents  of  the  child's 
lands,  for  the  use  of  the  child,  to  whom,  Hke  a  guardian 
in  socaoe,  he  is  accountuble  when  the  child  comes  of 
age.  A  guardian  cannot  be  appointed  by  the  mother  of 
a  child,  or  by  any  other  relative  than  the  father  (yi)' 

Rent.  A  rent  is  not  now  often  paid  in  respect  of  the  tenure  of 

an  estate  in  fee  simple.  When  it  is  paid,  it  is  usually 
called  a  quit  rent{o),  and  is  almost  always  of  a  very 
trifling  amount ;  the  change  in  the  value  of  money  in 

Relief.  modern  times  will  account  for  this.     The  relief  of  one 

year's  quit  rent,  payable  by  the  heir  on  the  death  of 
his  ancestor,  in  the  case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 

Suit  of  court.  accordingly  still  due  (/;).  Suit  of  court  also  is  still 
obligatory  on  tenants  of  estates  in  fee  simple,  held  of 

Fealty.  any  manor  now  existing  {q).    And  the  oath  of  fealty  still 

continues  an  incident  of  tenure,  as  well  of  an  estate  in 
fee  simple,  as  of  every  other  estate,  down  to  a  tenancy 
for  a  mere  term  of  years;  but  in  practice  it  is  seldom 
or  never  exacted  (r). 

{m)  Stat.    7    Will.    IV.    &    1  (o)  2    Black.    Com.   43;    Co. 

Vict.  c.  20,  s.  7  ;   1  Jaiiii.  Wills,  Litt.  8.5  a,  n.  (1). 
36.  (»  Co.  Litt.  8.')  a  ;  Scriv.  (Jop. 

(h)   Exparle   Edwards,  3  Atk.  738. 
519;    Bac.    Abr.    tit.    Giiaidiau  (9)  Scriv.  Cop.  730. 

(A)  3.    See  also  Mr.  Ilargreave'g  (r)  Co.  Litt.  07  b,  n.  (2),  08  h, 

Notes  to  Co.  Litt.  88  b.  n.  (5). 
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There  is  yet  another  incident  of  the  tenure  of  estates  Escheat. 
in  fee  simple ;  an  incident,  which  has  existed  from  the 
earhest  times,  and  is  still  occasionally  productive  of  suId- 
stantial  advantage  to  the  lord.  As  the  donor  of  an 
estate  for  life  has  a  certain  reversion  on  his  tenant's 
death,  and  as  the  donor  of  an  estate  in  tail  has  also  a 
reversion  expectant  on  the  decease  of  his  tenant,  and 
failure  of  his  issue,  but  subject  to  be  defeated  by  the 
proper  bar,  so  the  lord,  of  whom  an  estate  in  fee  simple 
is  held,  possesses,  in  respect  of  his  lordship  or  seignory, 
a  similar  (s),  though  more  uncertain  advantage,  in  his 
right  oi  escheat;  by  which,  if  the  estate  happens  to  end, 
the  lands  revert  to  the  lord,  by  whose  ancestors  or  pre- 
decessors they  were  anciently  granted  to  the  tenant  (^). 
When  the  tenant  of  an  estate  in  fee  simple  dies,  without 
having  alienated  his  estate  in  his  life-time,  or  by  his 
will(?/),  and  without  leaving  any  heirs,  either  lineal  or 
collateral,  the  lands  in  which  he  held  his  estate,  escheat 
(as  it  is  called)  to  the  lord  of  whom  he  held  them. 
Bastardy  is  the  most  usual  cause  of  the  failure  of  heirs;  Bastardy, 
for  a  bastard  is  in  law  nullius  filius ;  and,  being  no- 
body's  son,  he  can  consequently  have  no  brother  or 
sister,  or  any  other  heir  than  an  heir  of  his  body  (v) ; 
nor  can  his  descendants  have  any  heirs,  but  such  as  are 
also  descended  from  him.  If  such  a  person,  therefore, 
were  to  purchase  lands,  that  is,  to  acquire  an  estate  in 
fee  simple  in  them,  and  were  to  die  possessed  of  them 

(.?)  Watk.  Descent,  p.  2,  (pp.  and  whetlier,  therefore,  in  order 

5,  6,  7,  4th  ed.)  to  prevent  an  escheat,  three  wit- 

{t)  2  Black.  Com.  72  ;    Scriv.  nesses  should  not  attest  the  will 

Cop.  757,  et  seq.  as  under  the  old  law,  which  still 

(u)  Year  Book,  49  Edw.  III.  subsists  as  to  wills,  to  which  the 

c.  17;    Co.  Litt.  236  a,  n.  (1);  new   act    does   not  extend   (see 

Scriv.  Cop  7G2.    But  it  may  per-  sect.  2). 

haps  be  doubted  whether  the  new  (v)   Co.   Litt.   3b;    2  Black. 

Wills  Act  (7  Will.  IV.  &  1  Vict.  Com.  347 ;    Bac.  Abr.  tit.  Bas- 

c.  2G,  s.  3)  extends  to  this  case,  tardy  (B). 
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without  having  made  a  will  (iv),  and  without  leaving  any 
issue,  the  lands  would  escheat  to  the  lord  of  the  fee,  for 
want  of  heirs.  Again,  when  sentence  of  death  is  pro- 
nounced on  a  person  convicted  of  high  treason  or 
murder,  or  of  abetting,  procuring,  or  counselling  the 
Attainder.  same  (x),  his  blood  is  said  to  be  attainted  or  corrupted, 

and  loses  its  inheritable  quality.  In  cases  of  high  trea- 
son, the  crown  becomes  entitled  by  forfeiture  to  the 
lands  of  the  traitor  (y);  but  in  the  other  cases  the  lord, 
of  whom  the  estate  was  held,  becomes  entitled  by 
escheat  to  the  lands,  after  the  death  of  the  attainted 
person  (z) ;  subject,  however,  to  the  Queen's  right  of 
possession  for  a  year  and  a  day,  and  of  committing 
waste,  called  the  Queen's  year,  day,  and  waste, — a  right 
now  usually  compounded  for  (a).  The  crown  most  fre- 
quently obtains  the  lands  escheated,  in  consequence  of 
the  before  mentioned  rule,  that  the  crovi^n  was  the  ori- 
ginal proprietor  of  all  the  lands  in  the  kingdom  (&).  But 
if  there  should  be  any  lord  of  a  manor,  or  other  person, 
who  could  prove  that  the  estate  so  terminated  was  held 
of  him,  he,  and  not  the  crown,  would  be  entitled.  In 
former  times,  there  were  many  such  mesne  or  interme- 
diate lords;  every  baron,  according  to  the  feudal  system, 
had  his  tenants,  and  they  again  had  theirs.  The  ahen- 
ation  of  lands  appears,  indeed,  as  we  have  seen  (c), 
to  have  most  generally,  if  not  universally,  proceeded 
on  this  system  of  subinfeudation.  But  now,  the  fruits 
and  incidents  of  tenure  of  estates  in  fee  simple  are  so 
few  and  rare,  that  many  such  estates  are  considered  as 

(w)  See  ante,  p.  97,  n.  (u).  Black.  Com.   380,  381  ;    Swin- 

(x)  Stat.  54  Geo.  III.  c.  145;  biirnc,  part  2,  sect.  13;   Bac.  Abr. 

9  Geo.  IV.  c.  31,  s.  2.  tit.  Wills  and  Testaments  (B). 

(i/)  Stat.  20  Hen.  VIII.  c.  13,  («)  4  Black.  Com.  385. 

s.  5;    5  &0  Edw.  VI.  c.  11,  s.  (i)  See  stat.  39  &40  Geo.  III. 

9;  39  Geo.  III.  c.  93;  4  Black.  c.  88. 

Com.  381.  ((•)  J?j/c,  pp.  32, 53. 

{z)    2   Black.   Com.   2 15  ;    4 
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held  directly  of  the  crown,  for  want  of  proof  as  to  who 
is  the  intermediate  lord ;  and  the  difficulty  of  proof  is 
increased  by  the  fact  before  mentioned,  that,  since  the 
statute  of  Quia  emptores,  passed  in  the  reign  of  Edward 
l.(d),  it  has  not  been  lawful  to  create  a  tenure  of  an 
estate  in  fee  simple;  so  that  every  lordship  or  seignory 
of  an  estate  in  fee  simple,  bears  date  at  least  as  far  back 
as  that  reign :  to  this  rule  the  few  seignories,  which  may 
have  been  subsequently  created  by  the  king's  tenants  in 
capite,  form  the  only  exception  (e). 

A  small  occasional  quit  rent,  with  its  accompanying 
relief, — suit  of  the  Court  Baron,  if  any  such  exists, — an 
oath  oi  fealty  never  exacted,  —  and  a  right  of  escheat 
seldom  accruing, — are  now,  it  appears,  therefore,  the  or- 
dinary incidents  of  the  tenure  of  an  estate  in  fee  simple. 
There  are,  however,  a  few  varieties  in  this  tenure  which 
are  worth  mentioning ;  they  respect  either  the  persons  to 
whom  the  estate  was  originally  granted,  or  the  places  in 
which  the  lands  holden  are  situate.  And,  first,  respect-  Grand  ser- 
ing  the  persons  :  The  ancient  tenure  of  grand  serjeanty 
was  where  a  man  held  his  lands  of  the  king,  by  services 
to  be  done  in  his  own  proper  person  to  the  king,  as,  to 
carry  the  banner  of  the  king,  or  his  lance,  or  to  be  his 
marshal,  or  to  carry  his  sword  before  him  at  his  corona- 
tion, or  to  do  other  like  services  {f) :  when,  by  the  sta- 
tute of  Charles  II.  (^),  this  tenure,  with  the  others,  was 
turned  into  free  and  common  socage,  the  honorary  ser- 
vices above  described  were  expressly  retained.  The  Peiit  serjeaniy. 
ancient  tenure  of  j^^iii  serjeanty  was  where  a  man  held 
his  land  of  the  king,  "  to  yield  him  yearly  a  bow,  or  a 
sword,  or  a  dagger,  or  a  knife,  or  a  lance,  or  a  pair  of 

(d)  IS  Edw.  I.  c.  1 ;  ante,  pp.      way  of  mortgage,  are  exempted 
54,  90.  from  escheat. 

(e)  By  a  recent  statute,  4  &  5  (/)  Litt.  s.  153. 

Will.  IV.  c.  23,  lands  vested  in  (g)  12  Car.  II.  c.24;  cmtc,  p. 

any  person  upon  any  trust,  or  by       !)5. 
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gloves  of  maile,  or  a  paire  of  gilt  spurs,  or  an  arrow,  or 
divers  arrowes,  or  to  yield  such  other  small  things  be- 
longing to  warre"(/i):  this  was  but  socage  in  effectCi), 
because  such  a  tenant  was  not  to  do  any  personal  ser- 
vice, but  to  render  and  pay  yearly  certain  things  to  the 
'king.  This  tenure  therefore  still  remains  unaffected  by 
the  statute  of  Charles  II. 

Next,  as  to  such  varieties  of  tenure  as  relate  to  places  : — 
These  are  principally  the  tenures  of  gavelkind,  borough 
Gavelkind.  English,  and  ancient  demesne.  The  tenure  of  gavel- 
kind, or,  as  it  has  been  more  correctly  styled  (k),  socage 
tenure,  subject  to  the  custom  of  gavelkind,  prevails 
chiefly  in  the  county  of  Kent,  in  which  county  all  estates 
of  inheritance  in  land  (/)  are  presumed  to  be  holden  by 
this  tenure,  until  the  contrary  is  shown  (???).  The  most 
remarkable  feature  of  this  kind  of  tenure  is  the  descent 
of  the  estate,  in  case  of  intestacy,  not  to  the  eldest  son, 
but  to  all  the  sons  in  equal  shares  (ji),  and  so  to  bro- 
thers and  other  collateral  relations,  on  failure  of  nearer 
heirs  (o).  It  is  also  a  remarkable  peculiarity  of  this  cus- 
tom, that  every  tenant  of  an  estate  of  freehold  (except  of 
course  an  estate  tail)  is  able,  at  the  early  age  of  fifteen 
years,  to  dispose  of  his  estate  by  feoffment  (p),  the 
ancient  method  of  conveyance  to  be  hereafter  explained. 
There  is  also  no  escheat  of  gavelkind  lands  upon  a  con- 

(k)  Litt.  s.  159.  Litt.  s.  210. 

(i)  Litt.  s.  160;  2  Black.  Com.  (o)  Rob,  Gav.  92  ;  3rd  Rep.  of 

81.  Real  Property  Commissioners,  p. 

(/c)  3rd   Report  of   Real  Pro-  9;  Cmmpd.  Woollet/v.  No?-2voo(J, 

perty  Commissioners,  p.  7.  7  Taunt.   3G2,    in  opposition    to 

(/)  Including  estates  tail,  Litt.  Bac.  Abr.  tit.  Descent  (D),  citing 

s.  265  ;   Robinson  on  Gavelkind,  Co.  Litt.  140  a. 
51,  94,  (64,  119,  3rd  ed.)  (p)  Rob.  Gav.  193,  (218,  3rd 

(m)  Robinson    on   Gavelkind,  edit.)21 7,  (277,3rd  ed.);  2  Black. 

44,  (54,  3rd  ed.)  Com.  84.     See  stat.  8  &  9  Vict. 

(«)    Every  son    is    as    great  a  c.  100,  s.  3. 
gentleman  as  the  eldest  son  is ; 
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viction  of  murder  (q) ;  and  some  other  peculiarities  of 
less  importance  belong  to  this  tenure  (r).  The  custom 
of  gavelkind  is  generally  supposed  to  have  been  a  part 
of  the  ancient  Saxon  law,  pi-eserved  by  the  struggles  of 
the  men  of  Kent,  at  the  time  of  the  Norman  conquest ; 
and  it  is  still  held  in  high  esteem  by  the  inhabitants,  so 
that  whilst  some  lands  in  the  county,  having  been  ori- 
ginally held  by  knights'  service,  are  not  within  the 
custom  (s),  and  others  have  been  disgavelled,  or  freed 
from  the  custom,  by  various  acts  of  parliament  it),  any 
attempt  entirely  to  extinguish  the  peculiarities  of  this 
tenure  has  uniformly  been  resisted  {u).  There  are  a  few 
places,  in  other  parts  of  the  kingdom,  where  the  course 
of  descent  follows  the  custom  of  gavelkind  {x) ;  but  it 
may  be  doubted  whether  the  tenure  of  gavelkind,  with 
all  its  accompanying  peculiarities,  is  to  be  found  else- 
where than  in  the  county  of  Kent  (y). 

Tenure  subject   to   the  custom  of  borough  English  Borough 
prevails  in  several  cities  and  ancient  boroughs,  and  dis-  ^°g''^"- 
tricts  adjoining    to    them  ;    the  tenure   is   socage,    but, 
according  to  the   custom,    the   estate    descends   to  the 

(9)  Rob.  Gav.  226,  (288,  3rd  son   on  Gavelkind,   passim;  3rd 

edit.)  Report  of  Real   Property   Com- 

(r)  The  husband  is  tenant  by  missioners,  p.  9. 
courtesy  of  a  moiety  only  of  his  (s)  Rob.  Gav.  46,  (57,  3d  edit.) 

deceased   wife's   land,    until    he  {t)  See  Rob.  Gav.  75,  (94,  3rd 

marries  again,  whether  there  were  edit.) 

issue  born  alive  or  not ;  the  widow  {u)  An  express  saving  of  the 
also  is  do  wable  of  a  moiety  instead  custom  of  gavelkind  is  inserted  in 
of  a  third,  and  during  widowhood  the  act  for  the   commutation  of 
and  chastity  only  :  estates  in  fee  certain  manorial  rights,  &c.  Stat, 
simple   were   devisable    by   will,  4  &  5  Vict.  c.  35,  s.  80. 
before    the   statute    was    passed,           (.1)  Kitchen  on   Courts,  200; 
empowering  the   devise  of  such  Co.  Litt.  140  a. 
estates  ;  and  some  other  ancient           {y)  See  Bac.  Abr.  tit.  Gavel- 
privileges,  now  obsolete,  were  at-  kind  (B.)  3. 
tached  to  this  tenure.    See  Robin- 
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youngest  son,  in  exclusion  of  all  the  other  children  (z). 
The  custom  does  not  in  general  extend  to  coHateral  re- 
lations ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  hruthcr,  instead  of  the  eldest  («).  Estates, 
as  well  in  tail  as  in  fee  simple,  descend  according  to 
this  custom  {h). 

Ancient  de-  The  tenure  of  ancient  demesne  exists  in  those  manors, 

and  in  those  only,  which  belonged  to  the  crown  in  the 
reigns  of  Edward  the  Confessor  and  WilHam  the  Con- 
queror, and  in  Domesday  Book  are  denominated  Tcitcb 
Regis  Edicardi,  or  Terrcn  Regis  (c).  The  tenants  are 
freeholders  {d),  and  possess  certain  ancient  immunities, 
the  chief  of  which  is  a  right  to  sue  and  be  sued  only  in 
their  lord's  court.  Before  the  abolition  of  fines  and 
recoveries,  these  proceedings,  being  judicial  in  their 
nature,  could  only  take  place,  as  to  lands  in  ancient 
demesne,  in  the  lord's  court ;  but,  as  the  nature  of  the 
tenure  was  not  always  known,  much  inconvenience  fre- 
quently arose  from  the  proceedings  being  taken  by  mis- 
take in  the  usual  Court  of  Common  Pleas  at  Westmin- 
ster; and  these  mistakes  have  given  to  the  tenure  a 
prominence  in  practice  which  it  would  not  otherwise 
have  possessed.  Such  mistakes,  however,  have  been 
corrected,  as  far  as  possible,  by  the  recent  act  for  the 
abolition  of  fines  and  recoveries  (e) ;  and  for  the  future, 
the  substitution  of  a  simple  deed,  in  the  place  of  those 

{z)  Litt.s.  165;  2Black.  Com.  copyhold  (2  Black.   Com.   100) 

83.  appears  to  be  erroneous,  though 

(«)  Comyn's  Digest,    tit.    Bo-  no  doubt  there  are  copyholds  of 

rough  English  ;  Watk.  Descents,  some  of  the  lands  of  such  manors. 

89,  (94,  4th  edit.)  3rd  Rep.  of  Real  Property  Com- 

(b)  Rob.   Gav.  94,  (120,   3rd  missioners,  p.  13  ;  2  Scriv.  Cop. 
edit.)  691. 

(c)  2  Scriv.  Copyholds,  687.  {e)  Stat.  3  &  4  Will.  4,  c  74, 
(t?)  Theaccountgiven  by  Black-      ss.  4,  5,  6. 

stone  of  this  tenure  as  altogether 
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assurances,  renders  such  mistakes  impossible.  So  that 
this  peculiar  kind  of  socage  tenure  now  possesses  but 
little  practical  importance. 

So  much  then  for  the  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  There  is  yet 
another  kind  of  ancient  tenure  still  subsisting,  namely, 
the  tenure  of  frankalmoign,  or  free  alms,  already  men-  Frankalmoign, 
tioned  (/),  by  which  the  lands  of  the  church  are  for  the 
most  part  held.  This  tenure  is  expressly  excepted  from 
the  statute  12  Car.  II.  c.  24,  by  which  the  other  ancient 
tenures  were  destroyed.  It  has  no  peculiar  incidents, 
the  tenants  not  being  bound  even  to  do  fealty  to  the 
lords,  because,  as  Littleton  says  (^),  the  prayers  and 
other  divine  services  of  the  tenants  are  better  for  the 
lords  than  any  doing  of  fealty.  As  the  church  is  a  body 
having  perpetual  existence,  there  is  moreover  no  chance 
of  any  escheat.  This  tenure  is  therefore  a  very  near 
practical  approach  to  that  absolute  dominion  on  the  part 
of  the  tenant,  which  yet  in  theory  the  law  never  allows. 

(/)  Ante,  pp.  31,  32,  (g)  Litt.  s.  135  ;  Co.  Litt.  67  b. 
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CHAPTER  VI. 

OF  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

A  GIFT  of  lands  to  two  or  more  persons  in  joint  tenancy, 

is  such  a  gift  as  imparts  to  them,  with  respect  to  all 

other  persons  than  themselves,  the    properties  of  one 

single  owner.      As  between  themselves,  they  must,  of 

course,  have  separate  rights ;  but  such  rights  are  equal 

in  every  respect,  it  not  being  possible  for  one  of  them 

to  have  a  greater  interest  than  another  in  the  subject  of 

The  four  unities  the  tenancy.     A  joint  tenancy  is  accordingly  said  to  be 

of  joint  te-  distinouished   by  unity  of  possession,  unity  of  interest, 

nancy.  ,      ~  j  j  i  '  j  > 

unity  of  title,  and  unity  of  the  time  of  the  commencement 
of  such  title  (a).     Any  estate  may  be  held  in  joint  te- 
Joint  tenants       nancy;  thus,  if  lands  be  given  simply  to  A.  and  B.  with- 
*"'■  '''^'  out  further  words,  they  will  become  at  once  joint  tenants 

for  life  {h).  Being  regarded,  with  respect  to  other  per- 
sons, as  but  one  individual,  their  estates  will  necessarily 
continue  so  lono-  as  the  lonoer  liver  of  them  exists.  While 
they  both  live,  as  they  must  have  several  rights  between 
themselves,  A.  will  be  entitled  to  one  moiety  of  the  rents 
and  profits  of  the  land,  and  B.  to  the  other ;  but  after 
the  decease  of  either  of  them,  the  survivor  will  be  entitled 
Joint  tenants  to  the  whole  during  the  residue  of  his  life.  So,  if  lands 
be  given  to  A.  and  B.,  and  the  heirs  of  their  two  bodies ; 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c) :  so  long  as  they 
both  live,  they  will  be  entitled  to  the  rents  and  profits  in 
equal  shares;    after  the  decease  of  either,  the  survivor 

(«)  2  Black.  Com.  180.  (c)  Co.  Litt.  20  b,  25  b;  Bac; 

{b)    Litt.  s.  283  ;    Com.  Dig.       Abr.  tit.  Joint  Tenants  (G). 
tit.  Estates (K.  I);  see  a«^e,  p.  17. 
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will  be  entitled  for  life  to  the  whole ;  and,  on  the  decease 
of  such  survivor,  the  heir  of  their  bodies,  in  case  they 
should  have  intermarried,  will  succeed  by  descent,  in 
the  same  manner  as  if  both  A.  and  B.  had  been  but  one 
ancestor.  If  however  A.  and  B.  be  persons  who  cannot 
at  any  time  lawfully  intermarry,  as,  if  they  be  brother 
and  sister,  or  both  males,  or  both  females,  a  gift  to  them 
and  the  heirs  of  their  two  bodies  will  receive  a  somewhat 
different  construction.  So  long  as  it  is  possible  for  a 
unity  of  interest  to  continue,  the  law  will  carry  it  into  effect: 
A.  and  B.  will  accordingly  be  regarded  as  one  person, 
and  will  be  entitled  jointly  during  their  lives.  While 
they  both  live,  their  rights  will  be  equal ;  and,  on  the 
death  of  either,  the  survivor  will  take  the  whole,  so  long 
as  he  may  live.  But,  as  they  cannot  intermarry,  it  is 
not  possible  that  any  one  person  should  be  heir  of  both 
their  bodies :  on  the  decease  of  the  survivor,  the  law, 
therefore,  in  order  to  conform  as  nearly  as  possible  to  the 
manifest  intent,  that  the  heir  of  the  body  of  each  of  them 
should  inherit,  is  obliged  to  sever  the  tenancy,  and  divide 
the  inheritance  between  the  heir  of  the  body  of  A.,  and 
the  heir  of  the  body  of  B.  Each  heir  will  accordingly 
be  entitled  to  a  moiety  of  the  rents  and  profits,  as  tenant 
in  tail  of  such  moiety.  The  heirs  will  now  hold  in  a 
manner  denominated  tenancy  in  common;  instead  of 
both  having  the  whole,  each  will  have  an  undivided  half, 
and  no  further  right  of  survivorship  will  remain  {d). 

An  estate  in  fee  simple  may  also  be  given  to  two  or  joint  tenants 
more  persons  as  joint  tenants.  The  unity  of  this  kind  '"  ^^^' 
of  tenure  is  remarkably  shown  by  the  words  which  are 
made  use  of  to  create  a  joint  tenancy  in  fee  simple.  The 
lands  intended  to  be  given  to  joint  tenants  in  fee  simple 
are  limited  to  them  and  their  heirs,  or  to  them,  their 
heirs  and  assigns  (e),  although  the  heirs  of  one  of  them 

(d)  Litt.  s.  283. 

(e)  Bac.  Abr.  tit.  Joint  Tenants  (A);  Co.  Litt.  184  a. 
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only  will  succeed  to  the  inheritance,  provided  the  joint 
tenancy  be  allowed  to  continue  :  thus,  if  lands  be  given 
to  A.,  B.  and  C.  and  their  heirs,  A.,  B.  and  C.  will  to- 
gether be  regarded  as  one  person ;  and,  when  they  are 
all  dead,  but  not  before,  the  lands  will  descend  to  the 
heirs  of  the  artificial  person  (so  to  speak)  named  in  the 
gift.  The  survivor  of  the  three  who  together  compose 
the  tenant,  will,  after  the  decease  of  his  companions,  be- 
come entitled  to  the  whole  lands  (/).  While  they  all 
lived,  each  had  the  whole;  when  any  die,  the  survivors 
or  survivor  can  have  no  more.  The  heir  of  the  survivor 
is,  therefore,  the  person  who  alone  will  be  entitled  to 
inherit,  to  the  entire  exclusion  of  the  heirs  of  those  who 
may  have  previously  died  {g).  A  joint  tenancy  in  fee 
simple  is  far  more  usual  than  a  joint  tenancy  for  life  or 
Trustees  are  in  tail.  Its  principal  use  in  practice  is  for  the  purpose 
foioPtenanis^  °^  vesting  estates  in  trustees  (A),  who  are  invariably  made 
joint  tenants.  On  the  decease  of  one  of  them,  the  whole 
estate  then  vests  at  once  in  the  survivors  or  survivor  of 
them,  without  devolving  on  the  heir  at  law  of  the  de- 
ceased trustee,  and  without  being  affected  by  any  dis- 
position which  he  may  have  made  by  his  will ;  for,  joint 
tenants  are  incapable  of  devising  their  respective  shares 
by  will  (^) ;  they  are  not  regarded  as  having  any  separate 
interests,  except  as  between  or  amongst  themselves, 
whilst  two  or  more  of  them  are  living.  Trustees,  there- 
fore, whose  only  interest  is  that  of  the  persons  for  whom 
they  hold  in  trust,  are  properly  made  joint  tenants ;  and 
so  long  as  any  one  of  them  is  living,  so  long  will  every 
other  person  be  excluded  from  the  legal  possession  of  the 
lands  to  which  the  trust  extends.  But  on  the  decease 
of  the  surviving  trustee,  the  lands  will  devolve  on  the 
devisee  under  his  will,  or  on  his  heir  at  law,  who  will 

{/)  Litt.  s.  280.  (/i)    See  post,  the  chapter  on 

{g)  Litt.  ubi  sup.  Uses  and  Trusts. 

(i)  Litt.  s.  287;  Perk.  s.  500. 
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remain  trustee  till  the  lands  are  conveyed  by  him  to  some 
other  trustees  duly  appointed. 

As  joint  tenants  together  compose  but  one  owner,  it 
follows,  as  we  have  already  observed,  that  the  estate  of 
each  must  arise  at  the  same  time  (k) ;  so  that  if  A.  and 
B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take  his 
share  first,  and  then  B.  come  in  after  him.     To  this  rule,  Exception  to 

1  ,•        1         1  ^      •      r  r  unity  of  lime. 

however,  an  exception  has  been  made  m  favour  oi  con-  ' 
veyances  taking  effect  by  virtue  of  the  Statute  of  Uses, 
to  be  hereafter  explained ;  for  it  has  been  held  that  joint 
tenants  under  this  statute  may  take  their  shares  at  dif- 
ferent times  (Z) ;  and  the  exception  appears  also  to  ex- 
tend to  estates  created  by  will  {m).  A  further  conse- 
quence of  the  unity  of  joint  tenants  is  seen  in  the  fact, 
that  if  one  of  them  should  wish  to  dispose  of  his  interest 
in  favour  of  any  of  his  companions,  he  may  not  make 
use  of  any  mode  of  disposition  operating  merely  as  a 
conveyance  of  lands  from  one  stranger  to  another.  The 
legal  possession  or  seisin  of  the  whole  of  the  lands  be- 
longs to  each  one  of  the  joint  tenants  of  an  estate  of 
freehold ;  no  delivery  can,  therefore,  be  made  to  him  of 
that  which  he  already  has.  The  proper  form  of  assu-  a  release  is  the 
ranee  between  joint  tenants  is,  accordingly,  a  release  by  ^gsmancebe"^ 
deed  (w),  and  this  release  operates  rather  as  an  extin-  tween  joint 
guishment  of  right  than  as  a  conveyance;  for  the  whole 
estate  is  already  supposed  to  be  vested  in  each  joint 
tenant,  as  well  as  his  own  proportion.  And  in  the 
Norman  French,  with  which  our  law  abounds,  two  per- 

(/c)  Co.  Litt.  188  a;  2  Black.  Oates  d.  Hatter  lei/  v.  Jackson,  2 

Com.  181.  Strange,    1172;    Fearne,    Cont. 

(/)  13Rep.  5G;  PoUexf.  373;  Rem.  313;  see  however  It  ooa'ga/e 

Bac.  Abr.  tit.  Joint  Tenants  (D);  v.  Unwin,  4  Sim.  129. 
Gilb.  Uses  and  Trusts,  71,  (135,  (w)  Co.  Litt.  169  a;  Bac.  Abr. 

n.  10,  3rd  edit.)  tit.  Joint  Tenants   (I)  3,  2;    2 

{ill)  2  Jarman  on  Wills,  101;  Prest.  Abst.  01. 
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sons  holding  land  in  joint  tenancy  are  said  to  be  seised 
j)er  Diie  et  per  tout  (o). 

A  joint  tenancy  The  incidents  of  a  joint  tenancy  above  referred  to,  last 
may  e  severe  ,  ^j^j^.  ^^  \Qx\g  as  the  joint  tenancy  exists.  It  is  in  the 
power  of  any  one  of  the  joint  tenants  to  sever  the  tenancy ; 
for,  each  joint  tenant  possesses  an  absolute  power  to  dis- 
pose, in  his  lifetime,  of  his  own  share  of  the  lands,  by 
which  means  he  destroys  the  joint  tenancy  (p).  Thus, 
if  there  be  three  joint  tenants  of  lands  in  fee  simple, 
any  one  of  them  may,  by  any  of  the  usual  modes  of 
alienation,  dispose  during  his  lifetime,  though  not  by 
will,  of  an  equal  undivided  third  part  of  the  whole  in- 
heritance. But  should  he  die  without  having  made 
such  disposition,  each  one  of  the  remaining  two  will 
have  a  similar  right  in  his  lifetime  to  dispose  of  an  un- 
divided moiety  of  tlie  whole.  From  the  moment  of  se- 
verance, the  unity  of  interest  and  title  is  destroyed,  and 
nothing  is  left  but  the  unity  of  possession  j  the  share 
which  has  been  disposed  of,  is  at  once  discharged  from 
the  rights  and  incidents  of  joint  tenancy,  and  becomes 
the  subject  of  a  tenancy  in  common.  Thus,  if  there  be 
three  joint  tenants,  and  any  one  of  them  should  exercise 
his  power  of  disposition  in  favour  of  a  stranger,  such 
stranger  will  then  hold  one  undivided  third  part  of  the 
lands,  as  tenant  in  common  with  the  remaining  two. 


moD. 


Tenants  in  com-  Tenants  in  common  are  such  as  have  a  unity  of  pos- 
session, but  a  distinct  and  several  title  to  tlieir  sliares  (</). 
The  shares  in  which  tenants  in  common  hold,  are  by 
no  means  necessarily  equal.  Thus,  one  tenant  in  com- 
mon may  be  entitled  to  one  third,  or  one  fifth,  or  any 
other  proportion  of  the  profits  of  the  land,  and  the  other 
tenant  or  tenants  in  common,  to  the  residue.     So,  one 

(o)  Litt.  s.  288.  (y)  Litt.  s.  292 ;  2  Black,  Com. 

{p)  Co.  Liu.  18G  a.  191. 
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tenant  in  common  may  have  but  a  life  or  other  hmited 
interest  in  his  share,  another  may  be  seised  in  fee  of  his, 
and  the  owners  of  another  midivided  share  may  be  joint 
tenants  as  between  themselves,  whilst  as  to  the  others 
they  are  tenants  in  common.  Between  a  joint  tenancy 
and  tenancy  in  conmion,  the  only  similarity  that  exists 
is  therefore  the  unity  of  possession.  A  tenant  in  com- 
mon is,  as  to  his  own  undivided  share,  precisely  in  the 
position  of  the  owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.  Of  the  two,  a  tenancy  in  common  is  no  doubt 
preferable  ;  inasmuch  as  a  certain  possession  of  a  given 
share,  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  severalty  (r)  is  far  more  beneficial  than  either 
of  the  above  modes.  Accordingly  it  is  in  the  power  of 
any  joint  tenant,  or  tenant  in  common,  to  compel  his 
companions  to  effect  a  partition  between  themselves.  Partition. 
according  to  the  value  of  their  shares.  This  partition 
was  formerly  enforced  by  a  writ  of  partition,  granted  by 
virtue  of  statutes  passed  in  the  reign  of  Henry  VIII.  (s) 
Before  this  reign,  as  joint  tenants  and  tenants  in  com- 
mon always  become  such  by  their  own  act  and  agree- 
ment, they  were  without  any  remedy,  unless  they  all 
agreed  to  the  partition ;  whereas  we  have  seen  {t)  that 
co-parceners,  who  become  entitled  by  act  of  law,  could 
always  compel  partition.  In  modern  times,  the  Court 
of  Chancery  has  been  found  to  be  the  most  convenient 
instrument  for  compelling  the  partition   of  estates  iii) ; 

(r)  Ante,  p,  77.  (0  Ante,  p.  77. 

(s)  31    Hen.   VIII.   c.   1  ;  32  (m)  See    Manners  v.   Charles- 

Hen.  VIII.  c.  32.  worth,  1  Mylne  &  Keen,  330. 
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and  by  a  recent  statute  (x),  the  old  writ  of"  partition, 
which  liad  already  become  obsolete,  was  abolished. 
Whether  the  partition  be  effected  through  the  agency  of 
the  Court  of  Chancery,  or  by  the  mere  private  agree- 
ment of  the  parties,  mutual  conveyances  of  their  re- 
spective undivided  shares  must  be  made,  in  order  to 
carry  the  partition  into  complete  effect  (y).  With  re- 
spect to  joint  tenants,  these  conveyances  ought,  as  we 
have  seen,  to  be  in  the  form  of  releases ;  but  tenants  in 
common,  having  separate  titles,  must  make  mutual  con- 
veyances, as  between  strangers ;  and  by  a  recent  sta- 
tute it  is  provided,  that  a  partition  shall  be  void  at  law, 
unless  made  by  deed  (z).  If  any  of  the  parties  enti- 
titled  should  be  infants  under  age,  and  consequently 
unable  to  execute  a  conveyance,  the  only  mode  of  at 
once  completing  the  partition,  is  by  recourse  to  the 
powerful  but  expensive  instrumentality  of  a  private  act 
of  parliament  (a). 

(.r)  Stat.  3  &  4  Will.  IV.  c.  27 ;  c.  76,  s.  3,  to  the  same  effect, 
s.  36.  (a)  The  act  S^'Geo.  IV.  &  1       //. 

{y)  Attornei/-General\ .Hauiil-  Will.  IV.  c.  60,  by  which  infants 

ton,  1  Madd.  214.  are  in  many  cases  empowered  to 

(^z)  Stat.  8  &  9  Vict.  c.  106,  convey,  does  not  extend  to  a  par- 

s.  3,  repealing  stat.  7  &  8  Vict.  tition,  s.  18. 
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CHAPTER  VII. 

OF     A     FEOFFMENT. 

Having  now  considered  the  most  usual  freehold  estates 
which  are  holden  in  lands,  and  the  varieties  of  holding 
arising  from  joint  tenancies  and  tenancies  in  common, 
we  proceed  to  the  means  to  be  employed  for  the  trans- 
fer of  these  estates  from  one  person  to  another.  And 
here  we  must  premise  that,  by  recent  enactments  (a), 
the  conveyance  of  estates  has  been  rendered,  for  the 
future,  a  matter  independent  of  that  historical  learning 
which  was  formerly  necessary.  But,  as  the  means  for- 
merly necessary  for  the  conveyance  of  freeholds  depend 
on  principles,  which  still  continue  to  exert  their  influ- 
ence throughout  the  whole  system  of  real  property  law, 
these  means  of  conveyance  and  their  principles  must  yet 
continue  objects  of  the  early  attention  of  every  student: 
of  these  means  the  most  ancient  is  a  feoffment  with  FeofTment  with 
livery  of  seisin  {h),  which  accordingly  forms  the  subject 
of  our  present  chapter. 

The  feudal  doctrine,  explained  in  the  fifth  chapter,  that 
all  estates  in  land  are  holden  of  some  lord,  necessarily 
implies  that  all  lands  must  always  have  some  feudal 
holder  or  tenant.  This  feudal  tenant  is  the  freeholder, 
or  holder  of  the  freehold ;  he  has  the  feudal  possession, 
called  the  seisin  (c),  and,  so  long  as  he  is  seised,  nobody  Seisin, 
else  can  be.  The  freehold  is  said  to  be  in  him,  and  till 
it  is  taken  out  of  him  and  given  to  some  other,  the  land 
itself  is  regarded  as  in  his  custody  or  possession.     Now 

(a)  Stat.  8  &  9  Vict.  c.  lOG,  (c)  Co.  Litt.  153  a;  Watkins 

repealing  stat.  7  &  8  Vict.  c.  7G.      .on  Descents,  108,  (113,4th  edit.) 
(6)  2  Black.  Com.  310. 
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this  legal  possession  of  lands — this  seisin  of  the  free- 
hold— is  a  matter  of  great  importance,  and  much  for- 
merly depended  upon  its  proper  transfer  from  one  per- 
son to  another  ;  thus,  we  have  seen  that,  before  the 
recent  act  for  the  amendment  of  the  law  of  inheritance, 
seisin  must  have  been  acquired  by  every  heir,  before  he 
could  himself  become  the  stock  of  descent  (fZ).  The 
transfer  or  delivery  of  the  seisin,  though  it  accompanies 
the  transfer  of  the  estate  of  the  holder  of  the  seisin,  is  yet 
not  the  same  thins;  as  the  transfer  of  his  estate.  For, 
a  tenant  merely  for  life  is  as  much  a  feudal  holder,  and 
consequently  as  much  in  possession,  or  seised,  of  the 
freehold,  as  a  tenant  in  fee  simple  can  be.  If,  therefore, 
a  person  seised  of  an  estate  in  fee  simple  were  to  grant 
a  lease  to  another  for  his  life,  the  lessee  must  necessarily 
have  the  whole  seisin  given  up  to  him,  although  he  would 
not  acquire  the  whole  estate  of  his  lessor ;  for,  an  estate 
for  life  is  manifestly  a  less  estate  than  an  estate  in  fee 
simple.  In  ancient  times,  however,  possession  was  the 
great  point,  and,  until  recently  (e),  the  conveyance  of  an 
estate  of  freehold  was  of  quite  a  distinct  character  from 
such  assurances  as  were  made  use  of,  when  it  was  not 
intended  to  affect  the  freehold  or  feudal  possession. 
For  instance,  we  have  seen  that  a  tenant  for  a  term  of 
years  "is  regarded  in  law  as  having  merely  a  chattel 
interest  {f) ;  he  has  not  the  feudal  possession  or  free- 
hold in  himself,  but  his  possession,  like  that  of  a  bailiff 
or  servant,  is  the  possession  of  his  landlord.  The  con- 
sequence is,  that  any  expressions  in  a  deed,  from  which 
an  intention  can  be  gathered  to  grant  the  occupation  of 
land  for  a  certain  time,  have  always  been  sufficient  for  a 
lease  for  a  term  of  years  however  long  (g) ;  but  a  lease 
for  a  single  life,  which  transfers  the  freehold,  has 
hitherto  required  technical  language  to  give  it  effect. 

{d)  Ante,  pp.  74,  75.  (/•)  Ante,  p.  8. 

(e)  Stat.  8  &  9  Vict.  c.  lOG,  (g)   Bac.  Abr.  tit.  Leases  and 

repealing  stat.  7  &  8  Vict.  c.  7G.       Terms  for  Years  (K). 


-//£. 
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A  feoffment  with  livery  of  seisin  was  then  nothing  Livery  in  deed, 
more  than  a  gift  of  an  estate  in  the  land,  with  livery, 
that  is,  delivery  of  the  seisin  or  feudal  possession  (Ji) ; 
this  livery  of  seisin  was  said  to  be  of  two  kinds,  a  livery 
in  deed  and  a  livery  in  law.  Lively  in  deed  was  per- 
formed "  by  delivery  of  the  ring  or  haspe  of  the  doore, 
or  by  a  branch  or  twigge  of  a  tree,  or  by  a  turfe  of 
land,  and  with  these  or  the  like  words,  the  feoffor  and 
feoffee,  both  holding  the  deed  of  feoffment  and  the  ring 
of  the  doore,  haspe,  branch,  twigge,  or  turfe,  and  the 
feoffor  saying,  '  Here  I  deliver  you  seisin  and  possession 
of  this  house,  in  the  name  of  all  the  lands  and  tenements 
contained  in  this  deed,  according  to  the  forme  and  effect 
of  this  deed,'  or  by  words  without  any  ceremony  or  act, 
as,  the  feoffor  being  at  the  house  doore,  or  within  the 
house,  *  Here  I  deliver  you  seisin  and  possession  of  this 
house,  in  the  name  of  seisin  and  possession  of  all  the 
lands  and  tenements  contained  in  this  deed'  "  (^).  The 
feoffee  then,  if  it  were  a  house,  entered  alone,  shut  the 
door,  then  opened  it,  and  let  in  the  others  (k).  In  per- 
forming this  ceremony,  it  was  requisite  that  all  persons 
who  had  any  estate  or  possession  in  the  house  or  land, 
of  which  seisin  was  delivered,  should  either  join  in  or 
consent  to  making  the  livery,  or  be  absent  from  the  pre- 
mises ;  for,  the  object  was  to  give  the  entire  and  undis- 
puted possession  to  the  feoffee  (Z).  If  the  feoffment 
were  made  of  different  lands,  lying  scattered  in  one  and 
the  same  county,  livery  of  seisin  of  any  parcel,  in  the 
name  of  the  rest,  was  sufficient  for  all,  if  all  were  in  the 
complete  possession  of  the  same  feoffor ;  but,  if  they 
were  in  several  counties,  there  must  have  been  as  many 
liveries  as  there  were  counties  (m).      For,  if  the  title 

{h)  Co.  Litt.  271  b,  n.  (1).  Retd  v.  Tmjlor,  5  Barn.  &  Adol. 

(i)  Co.  Litt.  48  a.  575. 

(/c)  2  Black.  Com.  31 5 ;  2  Sand.  (;«)  Litt.  sect.  61 .  But  a  manor, 

Uses,  4.  the  site  of  which  extended  into 

(/)  Shep.  Touch.  213  ;  Doed.      two  counties,  appears  to  have  been 
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to  these  lands  should  come  to  be  disputed,  there  must 
have  been  as  many  trials  as  there  were  counties,  and 
the  jury  of  one  county  are  not  considered  judges  of  the 

Livery  in  law.  notoriety  of  a  fact  in  another  (n).  Livery  in  law  was 
not  made  07i  the  land,  but  in  sight  of  it  only,  the  feoffor 
saying  to  the  feoffee,  "  I  give  you  yonder  land,  enter  and 
take  possession."  If  tlie  feoffee  entered  accordingly  in 
the  lifetime  of  the  feoffor,  this  was  a  good  feoffment ; 
but,  if  either  the  feoffor  or  feoflfee  died  before  entiy,  the 
livery  was  void  (o).  This  livery  was  good,  although  the 
land  lay  in  another  county  {p) ;  but  it  required  always 
to  be  made  between  the  parties  themselves,  and  could 
not  be  deputed  to  an  attorney,  as  might  livery  in  deed  {q). 

The  word  ^ive  The  vvord  give  was  the  apt  and  technical  term  to  be  em- 
ployed in  a  feoffment  (r) ;  its  use  arose  in  those  times 
when  gifts  from  feudal  lords  to  their  tenants  were  the 
conveyances  principally  employed. 


to  be  used. 


must  be  marked 
out,  or  limited 


The  estate  taken  In  addition  to  the  livery  of  seisin,  it  was  also  neces- 
sary that  the  estate,  which  the  feoffee  was  to  take, 
should  be  marked  out,  whether  for  his  own  life  or  for 
that  of  another  person,  or  in  tail,  or  in  fee  simple,  or 
otherwise.  This  marking  out  of  the  estate  is  as  neces- 
sary now  as  formerly,  and  it  is  called  limiting  the 
estate.  If  the  feudal  holding  is  transferred,  the  estate 
must  necessarily  be  an  estate  of  freehold  ;  it  cannot  be 
an  estate  at  will,  or  for  a  fixed  term  of  years  merely. 
Thus,  the  land  may  be  given  to  the  feoffee,  to  hold  to 
liimself  simply ;    and   the  estate    so  limited    is,   as   we 

An  estate  for      have  seen  (s),   but   an  estate  for   his  life  (0>   and   the 


life. 


an  exception  to  this  rule;  for,  it  Com.  316. 

was  but  as  one  thing  for  the  pur-  (p)  Co.  Litt.  48  b. 

pose  of  a  feoffment ;  Perkins,  sect.  (q)  Co.  Litt.  52  b. 

227.     See  however  Kale's  MS.,  (r)  Co.   Litt.   9  a;    2    Black. 

Co.  Litt.  50  a,  n.  (2).  Com.  310. 

(n)  Co.  Litt.  50  a;  2  Black.  (s)  Ante,  p.  17. 

Com.  315.  (0  Litt,  s.  1  ;  Co.  Litt.  42  a. 

(o)  Co.   Litt.  48  b;   2  Black. 
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feoffee  is  then  generally  called  a  lessee  for  his  life ; 
though,  when  a  mere  life  interest  is  intended  to  be 
limited,  the  land  is  usually  expressly  given  to  hold  to 
the  lessee  "  during  the  term  of  his  natural  life"  {u).  If 
the  land  be  given  to  the  feoffee  and  the  heirs  of  his 
hody,  he  has  an  estate  tail,  and  is  called  a  donee  in  tail  {x).  An  estate  tail. 
And  in  order  to  confer  an  estate  tail,  it  is  necessary 
(except  in  a  will,  where  greater  indulgence  is  allowed) 
that  words  of  procreation,  such  as  heirs  of  his  hody, 
should  be  made  use  of;  for,  a  gift  of  lands  to  a  man 
and  his  heirs  male  is  an  estate  in  fee  simple,  and  not  in 
fee  tail,  there  being  no  words  of  procreation  to  ascertain 
the  body  out  of  which  they  shall  issue  {y) ;  and  an  estate 
in  lands  descendible  to  collateral  male  heirs  only,  in 
entire  exclusion  of  females,  is  unknown  to  the  English 
law  {z).  If  the  land  be  given  to  hold  to  the  feoffee  and 
his  heirs,  he  has  an  estate  in  fee  simple,  the  largest  estate  An  estate  in  fee 
which  the  law  allows.  In  every  conveyance  (except  by  ^™P'^- 
will)  of  an  estate  of  inheritance,  whether  in  fee  tail  or  fee 
simple,  the  word  Iteirs  is  necessary  to  be  used  as  a  word  The  word  heirs 
of  limitation,  to  mark  out  the  estate.  Thus,  if  a  grant  ^°  ^^  ^^^^' 
be  made  to  a  man  and  his  seed,  or  to  a  man  and  his 
offspring,  or  to  a  man  and  the  issue  of  his  hody,  all  these 
are  insufficient  to  confer  an  estate  tail,  and  only  give 
an  estate  for  life,  for  want  of  the  word  heirs  (a) ;  so,  if 
a  man  purchase  lands,  to  have  and  to  hold  to  him  for 
ever,  or  to  him  and  his  assigns  for  ever,  he  will  have 
but  an  estate  for  his  life,  and  not  a  fee  simple  (h).  Be- 
fore alienation  was  permitted,  the  heirs  of  the  tenant 

(m)  Ante,  p.  21.  without  saying   "  of  the  body," 

(x)  Litt.  s.  57  ;  ««fe,  p.  28.  is  good,  and  they  will  descend  to 

(^)  Litt.  s.  31 ;  Co.  Litt.  27  a ;  his  heirs  male,  lineal  or  collateral. 

2   Black.    Com.    115  ;    Doe  d.  Co.  Litt.  27  a. 

Bru7ie   V.    Martyn,    8    Barn.   &  (a)  Co.   Litt.  20  b ;    2  Black. 

Cres.  497.  Com.  115. 

{z)  But  a  grant  of  arms  by  the  (6)  Litt.  s.  1  ;  Co.  Litt.  20  a. 

crown  to  a  man  and  his  heirs  male, 

i2 
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were  the  only  persons,  besides  himself,  who  could  enjoy 
the  estate ;  and  if  they  were  not  mentioned,  the  tenant 
could  not  hold  longer  than  for  his  own  life  (c) ;  hence 
the  necessity  of  the  word  heirs  to  create  an  estate  in 
fee  tail  or  fee  simple.  At  the  present  day,  the  free 
transfer  of  estates  in  fee  simple  is  universally  allowed ; 
but  this  liberty,  as  we  have  seen  {d),  is  now  given  by 
the  law,  and  not  by  the  particular  words,  by  which  an 
estate  may  ha[)pen  to  be  created.  So  that,  though 
conveyances  of  estates  in  fee  simple  are  usually  made 
to  hold  to  the  purchaser,  his  heirs  and  assigns  for  ever, 
yet  the  word  heirs  alone  gives  him  a  fee  simple,  of 
which  the  law  enables  him  to  dispose ;  and  the  remaining 
words,  and  assigns  for  ever,  have  at  the  present  day  no 
conveyancing  virtue  at  all ;  but  are  merely  declaratory 
of  that  power  of  alienation,  which  the  purchaser  would 
possess  without  them. 

A  feofTment  The  formal  delivery  of  the  seisin  or  feudal  possession, 

cTMied'anesiate  which  always  took  place  in  a  feoffment,  rendered  it,  till 
by  wrong.  recently,  an  assurance  of  great  power ;  so  that,  if  a  per- 

son should  have  made  a  feoft'ment  to  another  of  an 
estate  in  fee  simple,  or  of  any  other  estate,  not  war- 
ranted by  his  own  interest  in  the  lands,  such  a  feoff- 
ment would  have  operated  hy  wrong,  as  it  is  said,  and 
would  have  conferred  on  the  feoffee  the  whole  estate 
limited  by  the  feoffment,  along  with  the  seisin  actually 
FeofTment  by  delivered.  Thus  if  a  tenant  for  his  own  hfe  should 
have  made  a  feoffment  of  the  lands  for  an  estate  in  fee 
simple,  the  feoffee  would  not  merely  have  acquired  an 
estate  for  the  life  of  the  feoffor,  but  would  have  become 
seised  of  an  estate  in  fee  simple  by  wrong ;  accordingly, 
such  a  feoffment  by  a  tenant  for  life  was  regarded,  as 
we  have  seen  (e),  as  a  cause  of  forfeiture  to  the  person 
entitled  in  reversion ;  such  a  feoffment  being  in  fact  a 

(c)  Aiite,\)i).  16,  17.  (e)  Ante,  p.  24. 

((/)  Ante,  p.  35. 


tenant  for  life. 


^ik 
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conveyance  of  his  reversion,   without  his  consent,   to 
another  person.     In  the  same  manner,  feoffments  made  By  idiots  and 
by  idiots  and  lunatics  appear  to  have  been  only  void-    "°^""- 
able,  and   not  absolutely  void(y);    whereas  their  con- 
veyances made  by  any  other  means  are  void  in  toto ; 
for,  if  the    seisin  was  actually    delivered  to   a  person, 
though  by  a  lunatic  or  idiot,  the  accompanying  estate 
must  necessarily    have  passed  to  him,  until  he  should 
have   been  deprived  of  it.     Again,  the  formal  delivery  By  infants,  of 
of  the  seisin  in  a  feoffment,  appears  to  be  the  ground  of  ^^^^  '" 
the  validity  of  such  a  conveyance  of  gavelkind  lands,  by 
an  infant  of  the    age  of  fifteen  years  {g) ;  although  a 
conveyance  of  the  same  lands  by  the  infant,  made  by  any 
other  means,  would  be  voidable  by  him,  on  attaining  his 
majority  (li).     By  the  recent  act  to  amend  the  law  of  New  enact- 
real  property  (i),  it  is,  however,  now  provided,  that  a  "^"^* 
feoffment  shall  not  have  any  tortious  operation ;  but  a 
feoffment  made  under  a  custom  by  an  infant  is  expressly 
recognized  (Jt). 

Down  to  the  time  of  King  Henry  VIII.  nothing  more 
was  requisite  to  a  valid  feoffment  than  has  been  already 
mentioned.     In  the  reign  of  this  king,  however,  an  act 
of  parHament  of  great  importance  was  passed,  known 
by  the  name  of  the  Statute  of  Uses  (l ).     And,  since  this  The  Statute  of 
statute,  it  has  now  become  further  requisite  to  a  feoff-     ^^^' 
ment,  either  that  there  should  be  a  consideration  for  the  a  consideration 
gift,  or  that  it  should  be  expressed  to  be  made,  not  simply  '^^quired, 
unto,  but  unto  and  to  the  use  of  the  feoffee.     The  manner  or  the  gift  to  be 
in  which  this  result  has  been  brought  about  by  the  Sta-  ^{^^Q  feoffee. 
tute  of  Uses  will  be  explained  in  the  next  chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment,  and  Writing  for- 
merly unneces- 
(/)  Ante,  p.  57.  (J)  Stat.  8  &  9   Vict.  c.  100,  ^ary. 

(g)  Ante,  p.  100.  s.  4. 

{h)  Ante,  p.  57.  (/c)  Sect.  3. 

(0  Stat.  27  Hen.  VIII.  c.  10. 
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witnesses  were  present  who  could  afterwards  prove  them, 
it  mattered  not,  in  ancient  times,  whether  or  not  they 
were  put  into  writing  (w) ;  though  writing,  from  its 
greater  certainty,  was  generally  employed  (n).  There 
was  this  difference,  however,  between  writing  in  those 
days,  and  writing  in  our  own  times.  In  our  own  times, 
almost  every  body  can  write ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  (o).  Accordingly,  on 
every  important  occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names,  they  affixed 
their  seals ;  and  this  writing,  thus  sealed,  was  delivered 
to  the  party  for  whose  benefit  it  was  intended.  Writing 
was  not  then  employed  for  every  trivial  purpose,  but 
was  a  matter  of  some  solemnity ;  accordingly,  it  became 
a  rule  of  law,  that  every  writing  under  seal  imported  a 
consideration  (p) : — that  is,  that  a  step  so  solemn  could 
not  have  been  taken  without  some  sufficient  ground. 
This  custom  of  sealing  remained  after  the  occasion  for 
it  had  passed  away,  and  writing  had  been  generally 
introduced  J  so  that,  in  all  legal  transactions,  a  seal  was 
affixed  to  the  written  document,  and  the  writing  so  sealed 
A  deed.  was,  when  delivered,  called  a  deed,  in  Latin  factum,  a 

thing  done ;  and,  for  a  long  time  after  writing  had  come 
into  common  use,  a  written  instrument,  if  unsealed,  had 
in  law  no  superiority  over  mere  words  (5');  nothing  was 
in  fact  called  a  writing,  but  a  document  under  seal  {r). 
And  at  the  present  day  a  deed,  or  a  writing  sealed  and 
delivered  (s),  still  imports  a  consideration,  and  maintains 

(m)  Bracton,  lib.  2,  fol.  lib,  342 ;  2  Fonb.  Eq.  26. 

par.  3,  33  b,  par.  1 ;  Co.  Litt.  {q)  See  Litt.  ss.  250,  252 ;  Co. 

48  b,  121  b,  143  a,  271b,  n.(l).  Litt.  9  a,  49  a,  121  b,  143  a,  169  a; 

(ra)  Madox's  Form.  Angl.  Dis-  i{a?itt  v.  f/MgAex,  7  T.  Rep.  350,  n. 

sert.  p.  1.  (;•)  See  Litt.  ss.  365,  300,  367  ; 

(0)  3  Hallam's  Middle  Ages,  Sbep.   Touch,   by  Preston,  320, 

329;  2  Black.  Comm.  305,  306.  321 ;  Sugden's  Ven.  &  Pur.  126. 

(/))  Plowden,  308;  3  Burrows,  (s)    Co.   Litt.    171   b;     Shep. 

1639;  1  Fonblanque  on  Equity,  Touch.  50. 
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in  many  respects  a  superiority  in  law  over  a  mere  un- 
sealed writing.  In  modern  practice  the  kind  of  seal 
made  use  of  is  not  regarded,  and  the  mere  placing  of  the 
finger  on  a  seal  already  made,  is  held  to  be  equivalent  to 
sealing  (t) ;  and  the  words  "  I  deliver  this  as  my  act  and 
deed,"  which  are  spoken  at  the  same  time,  are  held  to 
be  equivalent  to  delivery,  even  if  the  party  keep  the  deed 
him  self  (w).  The  sealing  and  delivery  of  a  deed  are 
termed  the  execution  of  it.  Occasionally  a  deed  is  deli-  Execution, 
vered  to  a  third  person  not  a  party  to  it,  to  be  delivered 
up  to  the  other  party  or  parties,  upon  the  performance 
of  a  condition,  as  the  payment  of  money  or  the  like. 
It  is  then  said  to  be  delivered  as  an  escrow  or  mere  Escrow. 
writing  {scriptum) ;  for  it  is  not  a  perfect  deed  until  de- 
livered up  on  the  performance  of  the  condition  (?;). 

Deeds  are  divided  into  two  kinds.  Deeds  poll  and  Deeds  poll  and 
Indentures,  a  deed  poll  being  made  by  one  party  only,  '°"entures. 
and  an  indenture  being  made  between  two  or  more  par- 
ties. Formerly,  when  deeds  were  more  concise  than  at 
present,  it  was  usual,  where  a  deed  was  made  between 
two  parties,  to  write  two  copies  upon  the  same  piece  of 
parchment,  with  some  word  or  letters  of  the  alphabet 
written  between  them,  through  which  the  parchment  was 
cut,  often  in  an  indented  line,  so  as  to  leave  half  the 
words  on  one  part,  and  half  on  the  other,  thus  serving 
the  purpose  of  a  tally.  But  at  length  indenting  only 
came  into  use  (x) ;  and  now  every  deed,  to  which  there 
is  more  than  one  party,  is  cut  with  an  indented  or  waving 
line  at  the  top,  and  is  called  an  indenture  {y) ;  and,  until 
recently,  when  a  deed  assumed  the  form  of  an  indenture, 

(0  Shep.  Touch.  57.  {v)  See  Shop.  Touch.  58,  59; 

{%i)  Doe  d.  Garnonsv.  Knight,  Bcnvker  v.    Burdelcui,  11  Mees, 

5  Barn.  &  Cress.  G71  ;   Grugeon  &  Wels.  128,  147;   Nask  v.  Fli/ii, 

V.  Gerrard,  4  You.  &  Coll.  119,  1  Jones  &  Lat.  162. 

130;   Exton  v.  Scott,  6  Sim.  31 ;  {x)  2  Black.  Com.  295. 

Fletcher  v.  Fletcher,  4  Hare,  67.  {y)  Co.  Litt.  143  b. 
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every  person  who  took  any  immediate  benefit  under  it, 
Newenaciment.  was  always  named  as  one  of  the  parties.  But  now  by 
the  act  to  amend  the  law  of  real  property  it  is  enacted 
that,  under  an  indenture,  an  immediate  estate  or  interest 
in  any  tenements  or  hereditaments,  and  the  benefit  of  a 
condition  or  covenant  respecting  any  tenements  or  here- 
ditaments, may  be  taken,  although  the  taker  thereof  be 
not  named  a  party  to  the  same  indenture ;  also  that  a  deed, 
pui'porting  to  be  an  indenture,  shall  have  the  effect  of  an 
indenture,  although  not  actually  indented  (z).  A  deed 
made  by  only  one  party  is  polled,  or  shaved  even  at  the 
Deed  poll,  top,  and  is  therefore  called  a  deed  poll ;  and,  under  such  a 
deed,  any  person  may  accept  a  grant,  though  of  course 
none  but  the  party  can  make  one.  All  deeds  must  be 
written  either  on  paper  or  parchment  («). 

Writings  not  So  manifest  are  the  advantages  of  putting  down  in 

un  er  sea .  writing  matters  of  any  permanent  importance,  that,  as 
commerce  and  civilization  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use ;  but, 
until  the  reion  of  King  Charles  II.  the  use  of  writing 
lemained  perfectly  optional  with  the  parties,  in  every 
case  which  did  not  require  a  deed  under  seal.  In  this 
reign,  however,  an  act  of  parliament  was  passed  (li),  re- 
quiring the  use  of  writing  in  many  transactions,  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.  This  act  is  intituled  "  An  Act  for  prevention  of 
Frauds  and  Perjuries,"  and  is  now  commonly  called  the 
The  Statute  of  Statute  of  Frauds.  It  enacts  (c),  amongst  other  things, 
that  all  leases,  estates,  interests  of  freehold,  or  terms  of 
years,  or  any  uncertain  interest,  in  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by 
livery  of  seisin  only,  or  by  parol,  and  not  put  in  writing, 

{z)  Stat.  8  &  9  Vict.  c.  106,  s.  5,  Com.  297. 
repealing  stat,  7  &  8  Vict.  c.  70,  {b)  Stat.  29  Car.  II.  c.  3. 

s.  11,  to  the  same  effect.  (c)  Sect.  1. 

(u)  Shep.  Touch.  54;  2  Black. 
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and  signed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or  estates 
at  will  only,  and  no  greater  force  and  effect ;  any  con- 
sideration for  making  any  such  parol  leases  or  estates,  or 
any  former  law  or  usage  to  the  contrary  notwithstanding. 
The  only  exception  to  this  sweeping  enactment  is  in  An  exception. 
favour  of  leases  not  exceeding  three  years  from  the 
making,  and  on  which  a  rent  of  two-thirds  at  least  of 
the  full  improved  value  is  reserved  to  the  landlord  {d). 
In  consequence  of  this  act,  it  became  necessary  that  a 
feoffment  should  be  put  into  writing,  and  signed  by  the 
party  making  the  same,  or  his  agent  lawfully  authorized 
by  writing ;  but  a  deed  or  writing  under  seal  was  not 
essential  (e),  if  livery  of  seisin  were  duly  made.  But  now  a  deed  now 
by  the  act  to  amend  the  law  of  real  property  (/ ),  it  is  necessary. 
provided  that  a  feoffment,  other  than  a  feoffment  made 
under  a  custom  by  an  infant,  shall  be  void  at  law,  unless 
evidenced  by  deed  {g).     Where  a  deed  is  made  use  of,  whether  signing 

it  is  a  matter  of  much  doubt,  whether  siffnino;,  as  well  as  "'^'^^e''*  neces- 

'  _      o       &7  sary. 

sealing,  is  absolutely  necessary  :  previously  to  the  Statute 
of  Frauds,  signing  was  not  at  all  essential  to  a  deed,  pro- 
vided it  were  only  sealed  and  delivered  {h) ;  and  the 
Statute  of  Frauds  seems  to  be  aimed  at  transactions  by 
parol  only,  and  not  to  be  intended  to  affect  deeds.  Of 
this  opinion  is  Mr.  Preston  (i).  Sir  William  Blackstone, 
on  the  other  hand,  thinks  signing  now  to  be  as  necessary 
as  seahng(^).  And  the  Court  of  Queen's  Bench  has 
just,  if  possible,  added  to  the  doubt  (Z)'     However  this 

{d)  Sect.  2.  Queen's  Bench   Rep.  580,   597. 

(e)  3  Prest.  Abst.  110.  See  however  Aveline  v.  Whisson, 

(/)  Stat.  8  &  9  Vict.  c.  106.  4  Man.  &  Gran.  801,  where  the 

{g)  Sect.  3.  point  was  given  up  without  argu- 

(A)  Shep.  Touch.  56.  ment,   and   the    decision,    wliich 

(j)  Shep.  Touch.  56,  n.  (24),  seems  to  be  against  the  necessity 

Preston's  edit.  of    a    signature,    can    therefore 

(/c)  2  Black.  Com.  306.  scarcely  be  relied  on. 
(/)     Cooch    V.     Goodman,     2 
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may  be,  it  would  certainly  be  most  unwise  to  raise  the 
question  by  leaving  any  deed  sealed  and  delivered,  but 
not  signed. 

Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles,  and  the  variety  of  illus- 
trations to  be  found  in  legal  text  books,  are  apt  to  mis- 
lead the  student  into  the  supposition,  that  he  has  ob- 
tained a  map  of  the  whole  country  which  lies  before  him. 
But  further  research  will  inform  him  that  this  opinion  is 
erroneous,  and  that,  though  the  ordinary  paths  are  well 
beaten  by  author  after  author  again  going  over  the  same 
ground,  yet  much  that  lies  to  the  right  hand  and  to  the 
left  still  continues  unexplored,  or  known  only  as  doubt- 
ful and  dangerous.  The  manner  in  which  our  laws  are 
formed,  is  the  chief  reason  for  this  prevalence  of  un- 
certainty. Parliament,  the  great  framer  of  the  laws, 
seldom  undertakes  the  task  of  interpreting  them,  a  task 
indeed  which  would  itself  be  less  onerous,  were  more 
care  and  pains  bestowed  on  the  making  of  them.  But 
as  it  is,  a  doubt  is  left  to  stand  for  years,  till  the  cause 
of  some  unlucky  suitor  raises  the  point  before  one  of  the 
Courts :  till  this  happens,  the  judges  themselves  have 
no  authority  to  remove  it ;  and  thus  it  remains  a  pest  to 
society,  till  caught  in  the  act  of  raising  a  lawsuit.  No 
wonder  then,  when  judges  can  do  so  little,  that  writers 
should  avoid  all  doubtful  points.  Cases,  which  have 
been  decided,  are  continually  cited  to  illustrate  the  prin- 
ciples, on  which  the  decisions  have  proceeded ;  but  in 
the  absence  of  decision,  a  lawyer  becomes  timid,  and 
seldom  ventures  to  draw  an  inference,  lest  he  should  be 
charged  with  introducing  a  doubt. 

To  return :  a  feoffment,  with  livery  of  seisin,  though 
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once  the  usual  method  of  conveyance,  has  long  since 
ceased  to  be  generally  employed.  For  many  years 
past,  another  method  of  conveyance  has  been  resorted 
to,  which  could  be  made  use  of  at  any  distance  from 
the  property ;  but  as  this  mode  derived  its  effect  from 
the  Statute  of  Uses  {m),  it  will  be  necessary  to  explain 
that  statute  before  proceeding  further. 

(w)  27  Hen.  VIII.  c.  10. 
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CHAPTER  VIII. 

OF    USES    AND    TRUSTS. 

Anciently  a        PREVIOUSLY  to  the   reign  of  Heniy  VIII.,  when  the 

ofseTsin'  waT    Statute  of  Uses  (a)  was  passed,  a  simple  gift  of  lands  to 
all  ti.at  was  ne-  a  person  and  his  heirs,  accompanied  by  livery  of  seisin, 

cessaiy  for  a  ii    -i     x  .  .      xi     ^ 

convey ance.  ^^^  ^"  ^"^^  "^^^^  necessary  to  convey  to  that  person  an 
estate  in  fee  simple  in  the  lands.  The  courts  of  law 
did  not  deem  any  consideration  necessary ;  but  if  a 
man  voluntarily  gave  lands  to  another,  and  put  him  in 
possession  of  them,  they  held  the  gift  to  be  complete 
and  irrevocable;  just  as  a  gift  of  money  or  goods,  made 
without  any  consideration,  is,  and  has  ever  been,  quite 
beyond  the  power  of  the  giver  to  retract  it,  if  accom- 
panied by  delivery  of  possession  (5).  In  law,  therefore, 
the  person  to  whom  a  gift  of  lands  was  made,  and 
seisin  delivered,  was  considered  thenceforth  to  be  the 

In  equity  a  dif-  true  owner  of  the  lands.     In  equity,  however,  this  was 
ferent  rule  pre-  ,  .  r         i       r^  n  /-^^  i- 

vailed.  not  always  the  case  ;  tor  the  Court  oi  Chancery,  admi- 

nistering equity,  held,  that  the  mere  delivery  of  the 
possession  or  seisin  by  one  person  to  another,  was  not 
at  all  conclusive  of  the  right  of  the  feoftee  to  enjoy  the 
lands,  of  which  he  was  enfeoffed.  Equity  was  unable 
to  take  from  him  the  title  which  he  possessed,  and 
could  always  assert,  in  the  courts  of  law  ;  but  equity 
could  and  did  compel  him  to  make  use  of  that  legal 
title,  for  the  benefit  of  any  other  person,  who  might 
have  a  more  righteous  claim  to  the  beneficial  enjoy- 
ment. Thus,  if  a  feoffment  was  made  of  lands  to  one 
person,  for  the  benefit,  or  to  the  use  of  another,  such 
person  was  bound  in  conscience  to  hold  the  lands,  to 
the  use  or  for  the  benefit  of  the  other  accordingly ;  so 

(r/)  27  Hen.  VIII.  c.  10.  (ft)  2  Black.  Com.  141. 
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that,  while  the  title  of  the  person  enfeoffed  was  good  in 
a  court  of  law,  yet  he  derived  no  benefit  from  the  gift, 
for  the  Court  of  Chancery  obliged  him  to  hold  entirely 
for  the  use  of  the  other,  for  whose  benefit  the  gift  was 
made.  This  device  was  introduced  into  England  about 
the  close  of  the  reign  of  Edward  III.  by  the  foreign 
ecclesiastics,  who  contrived,  by  means  of  it,  to  evade 
the  statutes  of  mortmain,  by  which  lands  were  prohi- 
bited from  being  given  for  rehgious  purposes ;  for  they 
obtained  grants  to  persons  to  the  use  of  the  religious 
houses ;  which  grants  the  clerical  chancellors  of  those 
days  held  to  be  binding  (c).  In  process  of  time,  such 
feoffments  to  one  person  to  the  use  of  another  became 
very  common ;  for  the  Court  of  Chancery  allowed  the 
use  of  lands  to  be  disposed  of  in  a  variety  of  ways, 
amongst  others  by  will  {d),  in  which  a  disposition  could 
not  then  be  made  of  the  lands  themselves.  Sometimes  Feoffment  to 
persons  made  feoffments  of  lands  to  others  to  the  use  feof^r! " 
of  themselves  the  feoffors ;  and,  when  a  person  made  a 
feoffment  to  a  stranger,  without  any  consideration  being 
given,  and  without  any  declaration  being  made,  for 
whose  use  the  feoffment  should  be,  it  was  considered 
in  Chancery  that  it  must  have  been  meant  by  the  feoffor 
to  be  for  his  own  use  (e).  So  that,  though  the  feoffee 
became  in  law  absolutely  seised  of  the  lands,  yet  in 
equity  he  was  held  to  be  seised  of  them  to  the  use  of 
the  feoffor.  The  Court  of  Chancery  paid  no  regard  to 
that  implied  consideration,  which  the  law  affixed  to 
every  deed  on  account  of  its  solemnity,  but  looked  only 
to  what  actually  passed  between  the  parties ;  so  that  a 
feoffment  accompanied  by  a  deed,  if  no  consideration 

(c)  2    Black    Com.    328;     1  5th  ed.);  2  Black.  Com,329 ;  «nf,', 

Sand.  Uses,  IG,  (15,  5th  ed.) ;  2  p.  54. 

Fonblanque  on  Equity,  3.  (c)  Perkins,   s.   533  ;   1  Sand. 

(rf)  Perkins,  ss  496,528,537;  Uses,    61,    5th   ed.  ;     Co.    Litt. 

Wright's  Tenures,  174;    1  Sand.  271  b. 
Uses,  65,   68,  69,   (61,   67,   68, 
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actually  passed,  was  held  to  be  made  to  the  use  of  the 
feoHbr,  just  as  a  feoftment  by  mere  parol  or  word  of 
mouth.  If  however  there  was  any,  even  the  smallest, 
consideration  given  by  the  feoffee  (/),  such  as  five 
shillings,  the  presumption  that  the  feoffment  was  for 
the  use  of  the  feoffor  was  rebutted,  and  the  feoffee  was 
held  entitled  to  his  own  use. 

Transactions  of  this  kind  became  in  time  so  frequent 
that  most  of  the  lands  in  the  kingdom  were  conveyed 
to  uses,  "  to  the  utter  subversion  of  the  ancient  common 
laws  of  this  realm  {g)."  The  attention  of  the  legislature 
was  from  time  to  time  directed  to  the  public  incon- 
venience to  which  these  uses  gave  rise ;  and  after  several 
attempts  to  amend  them  (A),  an  act  of  parliament  was 
The  Statute  of  ^*  ^^^^  passed  for  their  abolition.  This  act  is  no  other 
Uses.  than  the  Statute  of  Uses  (i),  a  statute  which  still  remains 

in  force,  and  exerts  to  the  present  day  a  most  important 
influence  over  the  conveyance  of  real  property.  By 
this  statute,  where  any  person  or  persons  shall  stand 
seised  of  any  lands,  or  other  hereditaments,  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons,  the 
persons  that  have  any  such  use,  confidence,  or  trust 
(that  is,  the  persons  beneficially  entitled),  shall  be 
deemed  in  lawful  seisin  and  possession  of  the  same 
lands  and  hereditaments,  for  such  estates  a^  they  have 
in  the  use,  trust,  or  confidence.  This  statute  was  the 
means  of  effecting  a  complete  revolution  in  the  system 
of  conveyancing.  It  is  a  curious  instance  of  the  power 
of  an  act  of  parliament ;  it  is  in  fact  an  enactment  that 
what  is  given  to  A.  shall,  under  certain  circumstances, 

(_/)  1    Sand.   Uses,    G2,   (Gl,  use,  or  person  beneficially  enti- 

5th  ed.)  tied,    to   convey    the    possession 

ig)  Stat.  27  Hen.  VIII.  c.  10,  without  the  concurrence  of  his 

preamble.  trustee. 

(/«)  See  particularly  Stat.  1  Rich.  (i)  27  Henry  VIII.  c.  10. 
III.  c.  1,  enabling  the  cestui  que 
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not  be  given  to  A.  at  all,  but  to  somebody  else.     For, 

suppose  a  feoffment  to  be  now  made  -to  A.  and  his  heirs.  Feoffment  to  A. 

and  the  seisin  duly  delivered  to  him  ;   if  the  feoffment  to  the  use  of  B. 

be  expressed  to  be  made  to  him  and  his  heirs,  to  the  use  ^"'^  ^'^  ''^""^' 

of  some  other  person,  as  B.  and  his  heirs,   A.  (who 

would,  before  this  statute,   have  had  an  estate  in  fee 

simple  at  law)  now  takes  no  permanent  estate,  but  is 

made  by  the  statute  to  be  merely  a  kind  of  conduit  pipe 

for  conveying  the  estate  to   B.      For  B.  (who  before 

would  have  had  only  a  use  or  trust  in  equity)  shall  now, 

having  the  use,  be  deemed  in  lawful  seisin  and  possession ; 

in  other  words,   B.  now  takes,  not  only  the  beneficial 

interest,  but  also  the  estate  in  fee  simple  at  law,  which 

is  wrested  from  A.  by  force  of  the  statute.      Again, 

suppose  a  feoffment  to  be  now  made  simply  to  A.  and  Feoffment  with- 

his  heirs  without  any  consideration.     We  have  seen  that,  f."'  considera- 

•^  '   lion. 

before  the  statute,  the  feoffor  would  in  this  case  have 
been  held  in  equity  to  have  the  use,  for  want  of  any 
consideration  to  pass  it  to  the  feoffee ;  now  therefore 
the  feoffor,  having  the  use,  shall  be  deemed  in  lawful 
seisin  and  possession ;  and  consequently,  by  such  a 
feoffment,  although  livery  of  seisin  be  duly  made  to  A., 
yet  no  permanent  estate  will  pass  to  him ;  for,  the 
moment  he  obtains  the  estate,  he  holds  it  to  the  use  of 
the  feoffor ;  and  the  same  instant  comes  the  statute,  and 
gives  to  the  feoffor,  who  has  the  use,  the  seisin  and  pos- 
session (^).  The  feoffor,  therefore,  instantly  gets  back 
all  that  he  gave  ;  and  the  use  is  said  to  result  to  himself.  Resulting  use. 
If  however  the  feoffment  be  made  u7ito  and  to  the  use 
of  A.  and  his  heirs — as,  before  the  statute,  A.  would 
have  been  entitled  for  his  own  use,  so  now  he  shall  be 
deemed  in  lawful  seisin  and  possession,  and  an  estate  in 
fee  simple  will  effectually  pass  to  him  accordingly.  The 
propriety  of  inserting,  in  every  feoffment,  the  words  to 
the  use  of,  as  well  as  to  the  feoffee,  is  therefore  manifest. 

(A.)   1  Sand.  Uses,  09,  100,  (9.5,  5tli  cd.) 
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It  appears  also  that  an  estate  in  fee  simple  may  be 
effectually  conveyed  to  a  person,  by  making  a  feoffment 
to  any  other  person  and  his  heirs,  to  the  use  of,  or  vipon 
confidence  or  trust  for,  such  former  person  and  his  heirs. 
Thus,  if  a  feoffment  be  made  to  A.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs,  an  estate  in  fee  simple  will  now 
pass  to  B,,  as  effectually  as  if  the  feoffment  had  been 
made  directly  unto  and  to  the  use  of  B.  and  his  heirs  in 
the  first  instance.  The  words  to  the  use  of  are  now 
almost  universally  employed  for  such  a  purpose;  but 
"upon  confidence,"  or  "  upon  trust  for,"  would  answer 
as  well,  since  all  these  expressions  are  mentioned  in  the 
statute. 

Trusts.  The  word  trust,  however,  is  never  employed  in  modern 

conveyancing,  when  it  is  intended  to  vest  an  estate  in 
fee  simple  in  any  person  by  force  of  the  Statute  of  Uses. 
Such  an  intention  is  always  carried  into  effect  by  the 
employment  of  the  word   use;    and  the  word   trust  is 
reserved  to   signify    a  holding  by   one    person  for   the 
benefit  of  another,  similar  to  that  (Z),  which,  before  the 
Trusts  still  exist  statute,    was    Called    a   use.      For,    strange    as    it   may 
ihe'statute'of'^  appear,  with  the  Statute  of  Uses  remaining  unrepealed, 
'-'s^S'  lands  are  still,  as  everybody  knows,  frequently  vested 

in  trustees,  who  have  the  seisin  and  possession  in  law, 
but  yet  have  no  beneficial  interest,  being  liable  to  be 
brought  to  account  for  the  rents  and  profits  by  means 
of  the  Court  of  Chancery.  The  Statute  of  Uses  was 
evidently  intended  to  abolish  altogether  the  jurisdiction 
of  the  Court  of  Chancery  over  landed  estates  {m),  by 
giving  actual  possession  at  law  to  every  person  be- 
neficially entitled  in  equity.  But  this  object  has  not 
been  accomplished ;  for  the  Court  of  Chancery  soon 
regained  in  a   curious  manner   its   former   ascendancy, 

(/)  But  not  tlie  same,   1  Sand.  {m)  Chudleigh's   case,   1    Rep. 

Uses,  2GG,  (278,  5th  ed.)  121,  125. 
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and  has  kept  it  to  tlie  present  day.  So  that  all  that 
was  ultimately  effected  by  the  Statute  of  Uses,  was  to 
import  into  the  rules  of  law  some  of  the  then  existing 
doctrines  of  the  Courts  of  Equity  (w),  and  to  add  three 
words,  to  the  use,  to  every  conveyance  (o). 

The  manner  in  which  the  Court  of  Chancery  regained 
its  ascendancy  was  as  follows.  Soon  after  the  passing 
of  the  Statute  of  Uses,  a  doctrine  was  laid  down,  that 
there  could  not  be  a  use  upon  a  use  (p).  For  instance.  No  use  upon  a 
suppose  a  feoffment  had  been  made  to  A.  and  his  heirs,  "^^* 
to  the  use  of  B.  and  his  heirs,  to  the  use  of  C.  and  his 
heirs  ;  the  doctrine  was,  that  the  use  to  C.  and  his 
heirs,  was  a  use  upon  a  use,  and  was  therefore  not 
affected  by  the  Statute  of  Uses,  which  could  only 
execute,  or  operate  on,  the  use  to  B.  and  his  heirs.  So 
that  B.  and  not  C.  became  entitled,  under  such  a  feoff- 
ment, to  an  estate  in  fee  simple  in  the  lands  comprised 
in  the  feoffment.  This  doctrine  has  much  of  the  subtlety 
of  the  scholastic  logic  which  was  then  prevalent.  As 
Mr.  Watkins  says  {q),  it  must  have  surprised  every  one, 
who  was  not  sufficiently  learned  to  have  lost  his  common 
sense.  It  wag  however  adopted  by  the  courts,  and  is 
still  law.  Even  if  the  first  use  be  to  the  feoffee  himself, 
that  use  only  will  be  executed,  and  he  will  take  the  fee 
simple ;  thus,  under  a  feoffment  unto  and  to  the  use  of 
A.  and  his  heirs,  to  the  use  of  C.  and  his  heirs,  C.  takes 
no  estate  in  law,  for  the  use  to  him  is  a  use  upon  a 
use ;  but  the  fee  simple  vests  in  A.,  to  whom  the  use  is 
first  declared  (r).  Here  then  was  at  once  an  opportunity  chancery  iu 
for  the  Court  of  Chancery  to  interfere.  It  was  mani-  terfered. 
festly  inequitable  that  C,  the  party  to  whom  the  use 

(n)  2  Fonb.  Eq.  17.  {q)  Principles  of  Conveyancing, 

(o)  See  Hopkins  v.  Hopkins,  1  Introduction. 

Atk.  591  ;    1    Sand,    Uses,  2G5,  (r)    Doe  d.  Lloyd  v.  Pasiing- 

(277,  5th  ed.)  hain,  C,  Barn.  &  Crea.  305. 

{p)  2  Black.  Com.  335. 
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was  last  declared,  sliould  be  deprived  of"  the  estate, 
vvliicli  was  intended  solely  for  his  benefit ;  the  Coml  of 
Chancery,  therefore,  interposed  on  his  Ijehalf,  and  con- 
strained the  party,  to  whom  the  law  had  given  the 
estate,  to  hold  it  i/i  trust  for  him,  to  whom  the  use  was 
last  declared.  Thus  arose  the  modern  doctrine  of  uses 
and  trusts.  And  hence  it  is,  that  if  it  is  now  wished 
to  vest  a  freehold  estate  in  one  person  as  trustee  for 
another,  the  conveyance  is  made  unto  the  trustee,  or 
some  other  person  (it  is  immaterial  which),  and  liis 
lieirs,  to  the  use  of  the  trustee  and  his  heirs,  in  trust  for 
the  party  intended  to  be  benefited  (called  the  cestui  que 
trust)  and  liis  heirs.  An  estate  in  fee  simple  is  thus 
vested  in  the  trustee,  by  force  of  the  Statute  of  Uses,  and 
the  entire  beneficial  interest  is  given  over  to  the  cestui 
que  trust  by  the  Court  of  Chancery.  The  estate  in  fee 
Legal  estate.  simple,  which  is  vested  in  the  trustee,  is  called  the  legal 
estate,  being  an  estate,  to  which  the  trustee  is  entitled, 
only  in  the  contemplation  of  a  court  of  law,  as  distin- 
guished from  equity.  The  interest  of  the  cestui  que 
I'.fiuiiable  trust  is  Called  an  equltahle  estate,  being  an  estate,  to 

^^  ^  ^'  whicli  he  is  entitled  only  in  the  contemplation  of  the 

Court  of  Chancery,  which  administers  equity.  In  the 
present  instance,  the  equitable  estate  being  limited  to  the 
cestui  que  trust  and  his  heirs,  he  has  an  equitable  estate 
in  fee  simple.  He  is  the  beneficial  owner  of  the  pro- 
perty. The  trustee,  by  virtue  of  his  legal  estate,  has 
the  right  and  power  to  receive  the  rents  and  profits ; 
but  the  cestui  que  trust  is  able,  by  virtue  of  his  estate  in 
equity,  at  any  time  to  oblige  his  trustee  to  come  to  an 
account,  and  hand  over  the  whole  of  the  proceeds. 

We  have  now  arrived  at  a  very  prevalent  and  impor- 
tant kind   of  interest  in  landed   property,  namely,  an 
Estates  in  estate  in  equity  merely,  and  not  at  law.     The  owner  of 

^^^"'^'  such  an  estate  has  no  title  at  all  in  any  court  of  law, 

but    must    have   recourse   exclusively  to  the   Court  of 
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Chancery,  where  he  will  find  himself  considered  as 
owner,  according  to  the  equitable  estate  he  may  have. 
Chancery  in  modern  times,  though  in  principle  the  same  .Modern  Clian- 

,  .  1  •   1      r.      .  a^     -    i  •      eery  different 

as  the  ancient  court  which  first  gave  ettect  to  uses,  is  from  ancient, 
yet  widely  different  in  the  application  of  many  of  its 
rules.  Thus  we  have  seen  (s)  that  a  consideration,  how- 
ever trifling,  given  by  a  feoffee,  was  sufficient  to  entitle 
him  to  the  use  of  the  lands  of  which  he  was  enfeoffed. 
But  the  absence  of  such  a  consideration  caused  the  use 
to  remain  with,  or  more  technically  to  result  to,  the 
feoflfor,  according  to  the  rules  of  chancery  in  ancient 
times.  And  this  doctrine  has  now  a  practical  bearing 
on  the  transfer  of  legal  estates  ;  the  ancient  doctrines  of 
Chancery  having,  by  the  Statute  of  Uses,  become  the 
means  of  determining  the  owner  of  the  legal  estate, 
whenever  uses  are  mentioned.  But  the  modern  Court 
of  Chancery  takes  a  wider  scope,  and  will  not  withhold 
or  grant  its  aid,  according  to  the  mere  payment  or  non- 
payment of  five  shilhngs ;  thus,  circumstances  of  fraud, 
mistake,  or  the  like,  may  induce  the  Court  of  Chancery 
to  require  a  grantee  under  a  voluntary  conveyance  to 
hold  merely  as  a  trustee  for  the  grantor ;  but  the  mere 
want  of  a  valuable  consideration  would  not  now  be  con- 
sidered by  that  court  a  sufficient  cause  for  its  inter- 
ference (t). 

In  the  construction  and  regulation  of  trusts,  equity  is  Equity  follows 
said  to  follow  the  law,  that  is,  the  Court  of  Chancery 
generally  adopts  the  rules  of  law  applicable  to  legal 
estates  (m)  ;  thus,  a  trust  for  A.  for  his  fife,  or  for  him  Equitable 

€lStilt(^S  for  iliQ 

and  the  heirs  of  his  body,  or  for  him  and  his  heirs,  will  and  in  tail. 
give  him  an  equitable  estate  for  life,  in  tail,  or  in  fee 
simple.     An  equitable  estate  tail  may  also  be  barred,  in 
the  same  manner  as  an  estate  tail  at  law,  and  cannot  be 

(s)  Ante,  p.  12G.  (u)  1  Sand.  Uses,  2G9,  (280, 

(0  1  Sand.  Uses,  334,  (3G5,      5th  ed.) 
rAh  ed.) 
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disposed  of  by  any  other  means.  But  the  decisions  of 
equity,  though  given  by  rule,  and  not  at  random,  do  not 
follow  the  law  in  all  its  ancient  technicalities,  but  proceed 
on  a  liberal  system,  correspondent  with  the  more  modern 
origin  of  its  ])ower.  Thus,  equitable  estates  in  tail,  or  in 
fee  simple,  inay  be  conferred  without  the  use  of  the 
words  heirs  of  the  body,  or  heirs,  if  the  intention  be 
clear  :  for,  equity  pre-eminently  regards  the  intentions 
and  agreements  of  parties  ;  accordingly,  words  which  at 
law  would  confer  an  estate  tail,  are  sometimes  con- 
strued in  equity,  in  order  to  further  the  intention  of  the 
parties,  as  giving  merely  an  estate  for  life,  followed  by 
separate  and  independent  estates  tail  to  the  children  of 
the  donee.  This  construction  is  frequently  adopted  by 
equity  in  the  case  of  marriage  articles,  where  an  inten- 
tion to  provide  for  the  children  might  otherwise  be  de- 
feated by  vesting  an  estate  tail  in  one  of  the  parents, 
who  could  at  once  bar  the  entail,  and  thus  deprive  the 
Fquiiuble  estate  children  of  all  benefit  (x).  So  if  lands  be  directed 
be'  purciiutiecl.  ^o  be  sold,  and  the  money  to  arise  from  the  sale  be 
directed  to  be  laid  out  in  the  purchase  of  other  lands 
to  be  settled  on  certain  persons  for  life  or  in  tail,  or 
in  any  other  manner,  such  persons  will  be  regarded  in 
equity  as  already  in  possession  of  the  estates  they  are 
intended  to  have ;  for,  whatever  is  fully  agreed  to  be 
done,  equity  considers  as  actually  accomplished.  And 
in  the  same  manner  if  money,  from  whatever  source 
arising,  be  directed  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  in  any  manner,  equity  will  regard  the 
persons  on  whom  the  lands  are  to  be  settled  as  already 
in  the  possession  of  their  estates  (i/).  And  in  both  the 
above  cases  the  estates  tail  directed  to  be  settled  may 
be  barred,  before  they  are  actually  given,  by  a  dispo- 
sition duly  enrolled,  of  the  lands  which  are  to  be  sold  in 
the  one  case,  or  of  the   money  to   be  laid   out,  in  the 

(.r)  1  Sand.  Uses,  311,  (.'337,  (>/)  1   Sand.  Uses,  300,  (324, 

5th  ed.);   Watkins  on  Descents,       mil  cd.) 
1G8,  (214,  4tli  cd.) 
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other  (z).  Again,  an  equitable  estate  in  fee  simple  Equitable  estate 
immediately  belongs  to  every  purchaser  of  freehold  j)ro-  '"  '^^  s'mple. 
perty,  the  moment  he  has  signed  a  contract  for  pur- 
chase, provided  the  vendor  has  a  good  title  (a) ;  and  it 
is  understood  that  the  whole  estate  of  the  vendor  is  con- 
tracted for,  unless  a  smaller  estate  is  expressly  men- 
tioned, the  employment  of  the  word  heirs  not  being- 
essential  {b).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  who  would  have  a  right  (to 
be  enforced  in  equity)  to  have  the  estate  paid  for  out  of 
the  money  and  other  personal  estate  of  his  deceased 
ancestor ;  and  the  vendor  would  be  a  trustee  for  the 
heir,  until  he  should  have  made  a  conveyance  of  the 
legal  estate,  to  which  tlie  heir  would  be  entitled.  Many 
other  examples  of  equitable  or  trust  estates  in  fee 
simple  might  be  furnished. 

An  equitable  estate  in  fee  will  not  escheat  to  the  lord  No  escheat  of 
upon  corruption  of  the  blood,  or  failure  of  heirs  of  the  ^  "^"^^  estate. 
cestui  que  trust  (c) ;  for,  a  trust  is  a  mere  creature  of 
equity,  and  not  a  subject  of  tenure.     In  such  a  case, 
therefore,  the  trustee  will  hold  the  lands  discharged  from 
the  trust  which  has  so  failed ;  and  he  will  accordingly 
have  a  right  to  receive  the  rents  and  profits  without 
being  called  to  account  by  any  one.     In  other  words, 
the  lands  will  thenceforth  be  his  own  (d).     But  it  is  the  Forfeiture  of  a 
better  opinion  that  in  the  case  of  high  treason  being 
committed  by  the  cestui  que  trust,  his  equitable  estate 

(z)  Stat.  3  &  4  Will.  IV.  c.  74,  {b)  Bower  v.  Cooper,  2  Hare, 

ss.  70,  71,  repealing  stat.  7  Geo  408. 

IV.  c.  45,  which  repealed  stat.  (c)  1   Sand.   Uses,  28S,  (302, 

39  &  40  Geo.  III.  c.  56.  5th  cd.) 

(a)  Sugd.  Vend,  and  Pur.  I'Jl,  (d)  Burgcsx  v.  W/icnfc,  1  Win. 

212.  Black.  123,   I   Kdcn,  177;    Tay- 
lor V.  Uiii/^dilli,  11  Sim.  8. 
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will  be  IbrCeitecl  to  the  crown  {<:).  By  a  recent  sta- 
tute ( /')  both  the  lord's  right  of  escheat,  and  the  crown's 
light  of  forfeiture,  have  been  taken  away  in  the  converse 
case  of  the  failure  of  lieirs  or  corruption  of  blood  of  the 
trustee,  except  so  far  as  he  himself  may  have  any  bene- 
ficial interest  in  the  lands  of  which  he  is  seised  (//). 
Jjesccni  of  an  The  descent  of  an  equitable  estate  on  intestacy  follows 
e.iuitabic  estate,  ^^^^  ^.^^j^^  of  the  descent  of  legal  estates  ;  and,  therefore, 
in  tlie  case  of  gavelkind  and  borough-English  lands, 
trusts  aftectin<>:  them  will  descend  according'  to  the 
descendable  quality  of  the  tenure  (/<). 

L'lcaiioii  and  Trusts  or  cquitablc  estates  may  be  created  and  |)assed 

cst'iies'  °  """^  fi'oni  one  person  to  another,  without  the  use  of  any  par- 
Siatiiie  of  ticular  ceremony  or  form  of  words  (<).     But,  by  the  Sta- 

tute of  Frauds  (A)  it  is  enacted  (Z),  that  no  action  shall  be 
brought  upon  any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
them,  unless  the  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  })erson  thereunto  by  him  law- 
fully authorized.  It  is  also  enacted  (;«),  that  all  decla- 
rations or  creations  of  trusts  or  confidences  of  any  lands, 
tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trust,  as  by  his  last  will  in 
writing;  and  further (?i),  that  all  grants  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in  writing, 

(c)  1  Hale  P.  C.  219.  (343,  344,  5th  ed.) 

(/)  Stat.  4  &  5  Will.  IV.  c.  (/c)  29  Car.  II.  c.  3. 

23.  (/)  Sect.  4  ;  Sug.  V.  &  P.  c.  3. 

(/:)  Sect.  5.  1)|).  92  ft  .say. 

(//)   1  Sand.  Uses,  270,  (282,  (w)  Sect.  7. 

ylli  id.)  («)  Sect.  9. 

(i)  1    Sand.   Uics,    315,  31G, 
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signed  by  the  party  ;j;rantiii<i;  or  assigning  the  same,  or 
by  his  last  will.  Trusts  arising  or  resulting  iiom  any 
conveyance  of  lands  or  tenements,  by  im})lication  or  con- 
struction of  law,  and  trusts  transferred  or  extinguished 
by  an  act  or  operation  of  law,  are  exempted  from  this 
statute  (o).  In  the  transfer  of  equitable  estates  it  is 
usual,  in  practice,  to  adopt  conveyances  applicable  to 
the  legal  estate ;  but  this  is  never  necessary  (p).  If  writ- 
ing is  used,  and  duly  signed,  in  order  to  satisfy  the 
Statute  of  Frauds,  and  the  intention  to  transfer  is  clear, 
any  words  will  answer  the  purpose  {q). 

Trust  estates,  besides  being;  subiect  to  voluntary  alien-  'f'"si  estates 
,'.,,,.,  ^         ^       ,  .        ,  liable  to  debts. 

ation,  are  also  liable,  like  estates  at  law,  to  invokintary 

alienation  for  the  payment  of  the  owner's  debts.  By  The  Statute  of 
the  Statute  of  Frauds  it  is  provided,  that  if  any  cestui 
que  trust  shall  die,  leaving  a  trust  in  fee  simple  to  descend 
to  his  heir,  such  trust  shall  be  assets  by  descent,  and  the 
heir  shall  be  chargeable  with  the  obligation  of  his  an- 
cestors for  and  by  reason  of  such  assets,  as  fully  as  he 
might  have  been  if  the  estate  in  law  had  descended  to 
him  in  possession  in  like  manner  as  the  trust  descended  (?-)• 
And  the  subsequent  statutes  to  which  we  have  before  Subsequent 
referred,  for  preventing  the  debtoi-  from  defeating  his 
bond  creditor  by  his  will,  and  for  rendering  the  estates 
of  all  persons  liable  on  their  decease  to  the  payment  of 

(o)  Sect,  8.  stamps  as  ordinaiy  deeds.     Stat. 

(;;)  1  Sand.  Uses,  342,  (377,  55  Geo.  III.  c.  184. 
5tli  cd.)  0)  Stat.  29  Car.  II.  c. 3,  s.  10. 

{q)  Agreements,  with  some  ex-  Before  this  provision  the  Court  of 

ccptions,   bear   a   stamp  duty  of  Chancery  had  refused  to  give  the 

half-a-cro\vn,  if  they  contain  no  bond  creditor  any  rehef.     hennet 

more  than  1080  words,  or  fifteen  v.  Box,  1   Clia.  Ca.  12;   Prut  v. 

common  law  folios  of  seventy-two  Colt,  ib.  128.     These  decisions, 

words  each,  stat.  7  &  8  Vict,  c,  in  all  probability,  gave  rise  to  the 

21.  Agreements  containing  more  above   enactment.      Sec   1   Wm. 

words,  and   also   declarations  of  Black.  159;   1  Sauiid.  Uses,  276 

trust,   are   subject    to   the    same  (289, 5th  ed.) 
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their   jiisL  debts  ot"  every  kind,  apply  iis  well  to  equitable 
or  trust  estates  as  to  estates  at  law  (s). 

Juiiginentiloiiis.  The  same  Statute  of  Frauds  also  gave  a  remedy  to 
The  Statute  ot  the  creditor  who  had  obtained  a  judgment  against  his 
debtor,  by  providing  {t)  that  it  should  be  lawful  for 
every  sheriff'  or  other  officer  to  whom  any  writ  should 
be  directed,  upon  any  judgment,  to  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands 
and  hereditaments  as  any  other  person  or  persons  should 
be  seised  or  possessed  of  in  trust  for  him  against  ivhom 
execution  was  sited,  like  as  the  sheriff'  or  other  officer 
might  have  done  if  the  party  against  whom  execution 
should  be  sued  had  been  seised  of  such  lands  or  here- 
ditaments of  such  estate  as  they  be  seised  of  in  trust  for 
him  at  the  time  of  exeaition  sued.  This  enactment  was 
evidently  copied  from  a  similar  provision  made  by  a 
statute  of  Henry  VII.  {u),  respecting  lands  of  which  any 
other  person  or  persons  were  seised  to  the  use  of  him 
against  whom  execution  was  sued;  and  which  statute 
of  course  became  inoperative  when  uses  were,  by  the 
Statute  of  Uses  (x),  turned  into  estates  at  law.  The 
construction  placed  upon  this  enactment  of  the  Statute 
of  Frauds  was  more  favourable  to  purchasers  than  that 
placed  on  the  statute  of  Edward  I.  (?/),  by  which  fee 
simple  estates  at  law  were  first  rendered  liable  to  judg- 
ment debts.  For  it  was  held  that  although  the  trustee 
might  have  been  seised  in  trust  for  the  debtor  at  the 
time  of  obtaining  the  judgment,  yet  if  he  had  conveyed 
away  the  lands  to  a  purchaser  before  execution  was 
actually  sued  out  on  the  judgment,  the  lands  could  not 
afterwards  be  taken ;  because  the  trustee  was  not,  in 

(.v)  Stat.  3  &  4  Wm.  &  Mary,  (0  Stat.  29  Car.  II.  c.  3,  s.  10. 

r.  M,  s.  2;  47  Geo.  III.  c.  74  ;  {„)  Stat.  19  IIcii.  VII.  c.  15. 

11  Geo.  1V,&  IWill.  IV.c.  47;  (r)  Stat.  27  Ilea.  VI II.  c.  10. 

3  &  4  Will.  IV.  c.  104.     Aiitf,  {,/)  Stat.   13  I<kl\v.   I.  c.    18; 

PI'-  *'J.  <J--  (I'llr,  p.  03. 
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the  words  of  the  statute,  seised  in  trust  lor  tlie  debtor 
at  the  time  of  execution  sued  {z).  The  recent  act  for  New  enactment, 
extending  the  remedies  of  creditors  against  the  property 
of  debtors  («)>  however,  deprived  purchasers  of  this 
advantage,  in  consideration  perhaps  of  the  greater  faci- 
lities which  it  afforded  in  the  search  for  judgments ;  for 
it  provides  {h)  that  execution  may  be  delivered,  under 
the  writ  of  elegit,  of  all  such  lands  and  hereditaments  as 
the  person  against  whom  execution  is  sued,  or  any  person 
in  trust  for  him,  shall  have  been  seised  or  possessed  of  at 
the  time  of  entering  up  the  judgment,  or  at  any  time 
afterwards;  and  a  remedy  in  equity  is  also  given  to 
the  judgment  creditor  against  all  lands  and  hereditaments 
of  or  to  which  the  debtor  shall  at  the  time  of  entering  up 
the  judgment,  or  at  any  time  afterwards,  be  seised,  pos- 
sessed, or  entitled  for  any  estate  or  interest  whatever 
at  law  or  in  equity  (c).  But  the  still  more  recent  enact- 
ment (c?),  to  which  we  have  before  referred  (e),  greatly 
diminishes  the  effect  of  these  provisions  by  placing  all 
purchasers  without  notice  of  a  judgment  on  the  same 
footing  as  they  previously  stood. 

Trust  estates  are  subject  to  debts  due  to  the  crown  in  Crown  debts, 
the  same  manner  and  to  the  same  extent  as  estates  at 
law  (/).     They  are   also   equally  liable  to  involuntary  Bankruptcy  and 
alienation  on  the  bankruptcy  or  insolvency  of  the  cestui  '"*°'^'^"^y' 
que  trust.     But  on  the  bankruptcy  (y)  or  insolvency  {h) 
of  the  trustee,  the  legal  estate  in  the  premises  of  which 

(z)  Hunt  V.  Coles,  Coin.  226 ;  (e)  Ante,  p.  66. 

Harris  v.   Pugh,  4   Bing.  335 ;  (/)    King    v.    Sniit/i,    Sugd. 

12  J.  B.  Moore,  577.  Ven.  &  Pur.  Appendix,  No.  15, 

(a)  Stat.  1  &  2  Vict.  c.  110  ;  p.  1098. 

ante,  p.  65.  (g)  Ex  parte  Gennys,  Mont.  & 

{b)  Sect.  11.  Mac.  258. 

(c)  Sect.  13.  (/()  Sims  v.  Thomas,  12  Ad.  i% 

{(l)  Stat.  2  &  3  Vict,  c,  11,  El.  536. 
s.  5. 
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he  is  trustee  remains  vested  in  him,  and  does  not  pass  to 
his  assignees. 

J.avv  aiui  c(iuiiy  Thc  concurrent  existence  of  two  distinct  systems  of 
syt.  tus.  jm-igprudeucg^  jg  ^  peculiar  feature  of  English  law.  On 
one  side  of  Westminster  Hall  a  man  may  succeed  in  his 
suit,  under  circumstances  in  which  he  would  undoubtedly 
be  defeated  on  the  other  side ;  for,  he  may  have  a  title  in 
equity,  and  not  at  law  (being  a  cestui  que  trust),  or  a 
title  at  law  and  not  in  equity  (being  merely  a  trustee). 
In  the  former  case,  though  he  would  succeed  in  a  chan- 
cery suit,  he  never  would  think  of  bringing  an  action  at 
law ;  in  the  latter  case,  he  would  succeed  in  an  action  at 
law,  but  equity  would  take  care  that  the  fruits  should 
be  reaped  only  by  the  person  beneficially  entitled.  The 
equitable  title  is,  therefore,  the  beneficial  one,  but,  if 
barely  equitable,  it  may  occasion  the  expense  and  delay 
of  a  chancery  suit  to  maintain  it.  Every  purchaser  of 
landed  property,  has,  therefore,  a  right  to  a  good  title 
both  at  law  and  in  equity ;  and,  if  the  legal  estate  should 
be  vested  in  a  trustee,  or  any  person  other  than  the 
vendor,  the  concurrence  of  such  trustee  or  other  person 
must  be  obtained,  for  the  purpose  of  vesting  the  legal 
estate  in  the  purchaser,  or,  if  he  should  please,  in  a  new 
trustee  of  his  own  choosing.  When  a  person  has  an 
estate  at  law,  and  does  not  hold  it  subject  to  any  trust, 
he  has  of  course  the  same  estate  in  equity,  but  without 
any  occasion  for  resorting  to  its  aid.  To  him,  therefore, 
the  doctrine  of  trusts  does  not  apply :  his  legal  title  is 
sufficient;  the  law  declares  the  nature  and  incidents  of 
his  estate,  and  equity  has  no  ground  for  interference  (^). 

We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  thc  next  chapter,  to  explain  a 
modern  conveyance. 

(j)  See  Bri/dges  v.  Brydges,  3  Vcs.  127. 
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CHAPTER  IX. 

OF  A  MODERN  CONVEYANCE. 

In  modern  times,  down  to  the  year  1841,  the  kind  of  Lease  and  re- 
conveyance employed,  on  every  ordinary  purchase  of  a 
freehold  estate,  was  called  a  lease  and  release  ;  and,  for 
every  such  transaction,  two  deeds  were  always  required. 
From  that  time  to  the  year  1845,  the  ordinary  method 
of  conveyance  was  a  release  merely,  or,  more  accurately,  Release, 
a  release  made  in  pursuance  of  the  act  of  parliament  (a), 
intituled  "  An  Act  for  rendering  a  Release  as  effectual 
for  the  Conveyance  of  Freehold  Estates  as  a  Lease  and 
Release  by  the  same  Parties."  The  object  of  this  act 
was  merely  to  save  the  expense  of  two  deeds  to  every 
purchase,  by  rendering  the  lease  unnecessary. 

A  further  alteration  was  then  made,  by  the  act  to  Newenaciment. 
simplify  the  transfer  of  property  (h),  which  enacted  (c), 
that,  after  the  31st  day  of  December,  1844,  every  per- 
son might  convey  by  any  deed,  without  livery  of  seisin, 
or  a  prior  lease,  all  such  freehold  land  as  he  might,  before 
the  passing  of  the  act,  have  conveyed  by  lease  and  re- 
lease, and  every  such  conveyance  should  take  effect,  as 
if  it  had  been  made  by  lease  and  release ;  provided 
always,  that  every  such  deed  shall  be  chargeable  with 
the  same  stamp  chity  as  would  have  Ijeen  chargeable  if 
such  conveyance  had  been  made  by  lease  and  release. 

This  act,  however,  had  not  been  in  operation  more  Further  enact- 
than  nine  months  when  it  was  repealed  by  the  act  to  "'^"  ' 
amend  the  law  of  real  property  (d),  which  provides,  that 

(«)  Stat.  4  &  5  Vict.  c.  21.  ((/)  Stat.  8  &  0  Vict.  c.   106, 

{b)  Stat.  7  &  8  Vict.  c.  70.  s.  2. 

(c)   Sects.  2,  13. 


140 


OF  COUPOUKAL  IIEUEDITAMENTS. 


after  the  Lst  of  October,  1845,  all  corporeal  tenements 
and  hereditaments  shall,  as  regards  the  conveyance  of 
the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
as  well  as  in  livery.  A  simple  deed  of  grant  is  therefore 
now  sufficient  to  convey  the  freehold  or  feudal  seisin  of 
all  lands  (e).  But  as  a  lease  and  release  was  so  long  the 
usual  method  of  conveyance,  the  nature  of  a  conveyance 
by  lease  and  release  should  still  form  a  subject  of  the 
student's  inquiry;  and  with  this  we  will  accordingly  begin. 


Entry  neces 
sary. 


A  lense  for  From  the  httle  that  has  already  been  said  concerning 

^'^'^''*'  a  lease  for  years  (/),  the  reader  will  have  gathered,  that 

the  lessee  is  put  into  possession  of  the  premises  leased 
for  a  definite  time,  although  his  possession  has  nothing 
feudal  in  its  nature,  for  the  law  still  recognizes  the 
landlord  as  retaining  the  seisin  or  feudal  possession. 
Entry  by  the  tenant  was,  however,  in  ancient  times, 
absolutely  necessary  to  make  a  complete  lease  {g)  ; 
although,  in  accordance  with  feudal  principles,  it  was 
not  necessary  that  the  landlord  should  depart  at  once 
and  altogether,  as  he  must  have  done  in  the  case  of  a 
feoffment  where  the  feudal  seisin  was  transferred.  When 
the  tenant  had  thus  gained  a  footing  on  the  premises, 
position  altered  ^^(Jg^.  a.n  express  contract  with  his  landlord,  he  became, 
with  respect  to  the  feudal  possession,  in  a  different 
position  from  a  mere  stranger ;  for,  he  was  then  capable 
of  acquiring  such  feudal  possession,  without  any  formal 
livery  of  seisin,  by  a  transfer  or  conveyance,  from  his 
landlord,  of  all  his  (the  landlord's)  estate  in  the  premises. 
Being  already  in  possession  by  the  act  and  agreement 
of  his  landlord,  and  under  a  tenancy  recognized  by  the 
law,  there  was  not  the  same  necessity  for  that  open 
delivery  of  the  seisin  to  him,  as  there  would  have  been 


The  tenant's 


(e)  But  the  stamp  duty  on  this 
single  deed  is  the  same  as  was 
chargeable  on  the  lease  and  re- 
lease, except  the  progressive  duty 


on  the  lease.     Sect.  2. 
(/)  An(€,  pp.  8,  89. 
{g)  Litt.  S.459;  Co.  Lilt.  270 a. 


/JiO 


yaz.(c)  (^-^ '^  l^c^^Y^-  ^/^M 


/3  X  /A    l^i.    •   <--^J  ■    "^   ^ 
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to  a  mere  stranger.  In  his  case,  indeed,  livery  of  seisin 
vi'ould  have  been  improper,  for  he  was  ah-eady  in  pos- 
session under  his  lease  (h) ;  and,  as  a  delivery  of  the 
possession  of  the  lands  could  not,  therefore,  be  made  to 
him,  it  was  necessary  that  the  landlord's  interest  should 
be  conveyed  in  some  other  manner.  Now  the  ancient 
common  law  always  required  that  a  transfer  or  gift  of 
every  kind  relating  to  real  property,  should  be  made, 
either  by  actual  or  symbolical  delivery  of  the  subject 
of  the  transfei-,  or  when  this  was  impossible,  by  the 
delivery  of  a  written  document  (i).  But  in  former  times, 
as  we  have  seen  (j),  every  writing  was  under  seal ;  and 
a  writing  so  sealed  and  delivered  is  in  fact  a  deed.  In 
this  case,  therefore,  a  deed  was  required  for  the  con- 
veyance of  the  landlord's  interest  (k) ;  and  such  con- 
veyance by  deed,  under  the  above  circumstances,  was 
termed  a  release,  so  named,  perhaps,  from  being  a  kind  A  release, 
of  repetition  of  the  act  by  which  the  lease  to  the  tenant 
was  made(Z).  To  a  lease  and  release  of  this  kind,  it  is  Inconvenience 
obvious  that  the  same  objection  applies  as  to  a  feoff-  g„tJ 
ment :  the  inconvenience  of  actually  going  on  the  pre- 
mises is  not  obviated ;  for,  the  tenant  must  enter  before 
he  can  receive  the  release.  In  the  very  early  periods 
of  our  history,  this  kind  of  circuitous  conveyance  was, 
however,  occasionally  used.  A  lease  was  made  for  one, 
two,  or  three  years,  completed  by  the  actual  entry  of  the 
lessee,  for  the  express  purpose  of  enabling  him  to  re- 
ceive a  release  of  the  inheritance,  which  was  accordingly 
made  to  him  a  short  time  afterwards.  The  lease  and 
release,  executed  in  this  manner,  transferred  the  free- 
hold of  the  releasor  as  effectually  as  if  it  had  been  con- 
veyed by  feoffment  (m).     But  a  lease  and  release  would 

(/()  Litt.  s.  460;    Gilb.   Uses  (j)  Ante,  y>,  118. 

and  Trusts,  104,  (223,  3rd  edit.)  (/c)  Shep.  Touch.  320. 

(i)  Co.  Litt.  9a;  Doed.  Were  (I)  2  Prest.  Conv.  211. 

V.  Cole,  7  Barn.  &  Cres.  243,  248 ;  (m)  2  Sand.  Uses,  Gl,  (74,  5tli 

(mte,  p.  11.  edit.) 
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never  have  obtained  tlio  ])ievalence  they  afterwaixls  ac- 
quired, had  nut  a  metliod  been  found  out  of  making  a 
lease,  without  the  necessity  of  actual  entry  by  the 
lessee. 

The  Statute  of         'f  jjg  Statute  of  Uses  (n)  was  the  means  of  accomplish- 

Uses.  .  .  .  .  , ,    .  . 

ing  tins  desirable  object.  This  statute,  it  may  be  remem- 
bered, enacts,  that  when  any  person  is  seised  of  lands 
to  the  use  of  another,  he  that  has  the  use  shall  be 
deemed  in  lawfid  seisin  and  possession  of  the  lands,  for 
the  same  estate  as  he  has  in  the  use.  Now,  besides  a 
feoffment  to  one  person  to  the  use  of  another,  there 
were,  before  this  statute,  other  modes  by  which  a  use 
might  be  raised  or  created,  or  in  other  words,  by  which 
a  man  might  become  seised  of  lands  to  the  use  of  some 
Bargain  and  other  person.  Thus — if,  before  the  Statute  of  Uses,  a  bar- 
gain was  made  for  the  sale  of  an  estate,  and  the  purchase- 
money  paid,  but  no  feoffment  was  executed  to  the  pur- 
chaser,— the  Court  of  Chancery,  in  analogy  to  its  modern 
doctrine  on  the  like  occasions  (o),  considered  that  the 
estate  ought  in  conscience  immediately  to  belong  to  the 
person  who  paid  the  money,  and,  therefore,  held  the  bar- 
gainor or  vendor  to  be  immediately  seised  of  the  lands 
in  question,  to  the  use  of  the  purchaser  ( p).  This  proper 
and  equitable  doctrine  of  the  Court  of  Chancery,  had 
rather  a  curious  effect  when  the  Statute  of  Uses  came 
into  operation ;  for,  as  by  means  of  a  contract  of  this 
kind,  the  purchaser  became  entitled  to  the  use  of  the 
lands,  so,  after  the  passing  of  the  statute,  he  became  at 
once  entitled,  on  payment  of  his  purchase-money,  to 
the  lawful  seisin  and  j)ossessionj  or  rather,  he  was 
deemed  really  to  have,  by  force  of  the  statute,  such 
seisin  and  possession,  so  far  at  least  as  it  was  possible 

{n)  27  Hen.  VIII.  c.  10.  ed.);  fiilb.  Uses  and  Trusts,  49, 

(<»)  Anle,  p.  13.3,  (94,  3rd  ed.) 

Ip)  2  Sand.  Uses,  43,  (r)3,  5th 


<fJ<Z. 


'MS 


OF  A  MODERN  CONVEYANCE.  143 

to  consider  a  man  in  possession,  who  in  fact  was  not  (q). 
It,  consequently,  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere  bargain 
and  sale,  tlrat  is,  by  a  contract  for  sale  and  payment  of 
money,  without  the  necessity  of  a  feoffment,  or  even  of  a 
deed  (r) ;  and,  moreover,  an  estate  in  fee  simple  at  law 
was  thus  duly  conveyed  from  one  person  to  another, 
without  the  employment  of  the  technical  word  Iveirs, 
which  before  was  necessary  to  mark  out  the  estate  of 
the  purchaser  ;  for,  it  was  presumed  that  the  purchase- 
money  was  paid  for  an  estate  in  fee  simple  (s) ;  and,  as 
the  purchaser  had,  under  his  contract,  such  an  estate  in 
the  use,  he  of  course  became  entitled,  by  the  very  words  .     . 

of  the  statute,  to  the  same  estate  in  the  legal  seisin  and 
possession. 

The  mischievous  results  of  the  statute,  in  this  parti- 
cular, were   quickly   perceived.     The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid  so 
much  stress,  was  at  once  at  an  end ;  and  it  was  per- 
ceived to  be  very  undesirable  that  so  important  a  matter 
as  the  title  to  landed  property,  should  depend  on  a  mere 
verbal   bargain   and  money  payment,  or  bargain  and 
sale,  as  it  was  termed.     Shortly  after  the  passing  of  Bargains  and 
the   Statute  of  Uses,  it  was  accordingly  required  by  to  be  by' deed 
another  act  of  parliament  {t),  passed  in  the  same  year,  enrolled. 
that  every  bargain  and  sale  of  any  estate  of  inheritance 
or  freehold,  should  be  made  by  deed  indented  and  en- 
rolled, within  six  months  (which  means  lunar  months) 

{q)  Thus,  ho  could  not  main-  Fonb.  on  Equity,  12. 

tain  an  action  of  trespass  without  (;■)    Dyer,    229    a  ;     Coniyn'a 

jjcing  actually  in  possession,  for  Digest,    tit.    Bargain    and    Sale, 

this  action  is  grounded  on  the  (B.    1,  4);    Gilb.    on    Uses  and 

disturbance  of  the  actual  posses-  'JVusts,  S7,  271,  (197,  17.'5,  .3rd 

sion,    which    is   evidently   more  ed.) 

than  the  Statute  of  Uses,  or  any  (i)  Gilb.  Uses,  G2,  (IIG,  3rd 

other  statute,    can   give.      Gilb.  ed.) 

Uses,    81,    (18.'),    3rd    cd.) ;    2  (f)  27  Hen.  VIII.  c.  IG. 
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from  the  date,  in  one  of  the  courts  of  record  at  West- 
minster, or  before  the  custos  rotuloriim  and  two  jus- 
tices of  the  peace,  and  the  clerk  of  the  peace  for  the 
county,  in  which  the  lands  lay,  or  two  of  them  at 
least,  whereof  the  clerk  of  the  peace  should  be  one. 
A  stop  was  thus  put  to  the  secret  conveyance  of 
estates  by  mere  contract  and  payment  of  money.  For, 
a  deed  entered  on  the  records  of  a  court,  is  of  course 
open  to  public  inspection ;  and  the  expense  of  enrol- 
ment was,  in  some  degree,  a  counterbalance  to  the 
inconvenience  of  going  to  the  lands  to  give  livery  of 
A  loophole  (lis-  seisin.  It  was  not  long,  however,  before  a  loophole  was 
itatutf.  discovered  in  this  latter  statute,  through  which,  after  a 

few  had  ventured  to  pass,  all  the  world  soon  followed. 
It  was  perceived  that  the  act  spoke  only  of  estates  of 
inheritance  or  freehold,  and  was  silent  as  to  bargains 
and  sales  for  a  mere  term  of  years,  which  is  not  a  free- 
Bargain  and  hold.  A  bargain  and  sale  of  lands  for  a  year  only,  was 
sale  for  a  year.  i^  m         i    i        i  -.    ■,  •       i       -n 

not  therefore  aiiected  by  the  act  (m),  but  remamed  still 

capable  of  being  accomplished  by  word  of  mouth  and 
payment  of  money.  The  entry  on  the  part  of  the 
tenant,  required  by  the  law  (v),  was  supplied  by  the 
Statute  of  Uses ;  which,  by  its  own  force,  placed  '.xiu, 
in  legal  intendment,  in  possession,  for  the  same  estate 
as  he  had  in  the  use,  that  is,  for  the  term  bargained 
and  sold  to  him  {x).  And,  as  any  pecuniary  payment, 
however  small,  was  considered  sufficient  to  raise  a 
use  {y),  it  followed  that  if  A.,  a  person  seised  in  fee 
simple,  bargained  and  sold  his  lands  to  B.,  for  one  year, 
in  consideration  of  ten  shillings  paid  by  B.  to  A.,  B. 
became  in  law  at  once  possessed  of  an  estate  in  the 
lands  for  the  term  of  one  year,  in  the  same  manner  as 
if  he   had  actually  entered   on  the   premises  under  a 

(u)  Gilb.  Uses,  98,  29G,  (214,  (r)  Gilb.   Uses,  104,  (223,  3d 

502,  3d  ed.) ;  2  Sand.  Uses.  03,  cd.) 
(75,  5th  ed.)  ((/)  2  Sand.  Uses,  47,  (57,  5t^ 

(y)  Ante,  p.  140.  ed.) 
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regular  lease.     Here  then  was  an  opportunity  of  making 
a  conveyance  of  the  whole  fee  simple,  without  livery  of 
seisin,    entry,    or   enrolment.     When  the    bargain    and 
sale  for  a  year  was  made,  A.  had  simply  to  release  by 
deed  to  B.  and  his  heirs,  his  (A.'s)  estate  and  interest 
in  the  premises,  and  B.  became  at  once  seised  of  the 
lands  for  an  estate  in  fee  simple.     This   bargain   and  Lease  and  re- 
sale for  a  year,  followed  by  a  release,  is  the  modern 
conveyance  by  lease  and  i-elease, — a  method  which  was 
first  practised  by  Sir  Francis  Moore,  Serjeant  at  Law, 
at  the  request,  it  is  said,  of  Lord  Norris,  in  order  that 
some  of  his  relations  might  not  know  what  conveyance 
or  settlement  he  should  make  of  his  estate  {z).     And, 
although    the    efficiency   of  this    method    was    at   first 
doubted  (a),  it  was,   for  more  than  two   centuries,  the 
common    means   of  conveying  lands    in    this    country. 
It  will  be  observed  that  the  bargain  and  sale  (or  lease, 
as  it  is  called)  for  a  year,   derived  its  effect  from  the 
Statute  of  Uses  :  the  release  was  quite  independent  of 
that  statute,  having  existed  long  before,  and  being  as 
ancient  as  the  common  law  itself  (Z>).     The  Statute  of 
Uses  was  employed  in  the  conveyance  by  lease  and 
release  only  for  the  purpose  of  giving  to  the  intended 
releasee,  without  his  actually  entering  on  the  lands,  such 
an  estate  as  would  enable  him  to  receive  the  release. 
When  this  estate  for  one  year  was  obtained  by  the  lease, 
the  Statute  of  Uses  had  performed  its  part,  and  the  fee 
simple    was    conveyed    to    the   releasee   by  the   release 
alone.     The  release  would,  before  the  Statute  of  Uses, 
have  conveyed  the  fee  simple  to  the  releasee,  supposing 
him   to   have  obtained   that   possession    for  one  year, 
which,   after  the  statute,  was  given  him  by  the  lease. 
After  the  passing  of  the  Statute  of  Frauds  (c),  it  became 

{z)  2  Prest.  Conv.  219.  (6)  Sugd.  note  to  Gilb.  Uses, 

(«)  SugdJnote'to  Gilb.  Uses,       229. 
p.  228;  2  Prest.   Conv.  231;  2  (c)    Stat.    29   Car.   11.   c.  3; 

Fonb.  Eq.  12.  ante,  p.  120. 
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Bargain  and 
sale  for  a  year 
must  be  ia 
wriling. 


necessary  that  every  bargain  and  sale  of  lands  for  a 
year,  should  be  put  into  writing,  as  no  pecuniary  rent 
was  ever  reserved,  the  consideration  being  usually  five 
shillings,  the  receipt  of  which  was  acknowledged, 
though  in  fact  it  was  never  paid.  And  the  bargain  and 
sale,  or  lease  for  a  year,  was  usually  made  by  deed, 
though  this  was  not  absolutely  necessary.  It  was 
generally  dated  the  day  before  the  date  of  the  release, 
though  executed  on  the  same  day  as  the  release,  imme- 
diately before  the  executioii  of  the  latter. 


Act  abolishing 
the  lease  for  a 
year. 


Act  to  amend 
the  law  of  leal 
properly. 


This  cumbrous  contrivance  of  two  deeds  to  every  pur- 
chase, continued  in  constant  use  down  to  the  year  1841, 
when  the  act  was  passed  to  which  we  have  before  re- 
ferred {d),  intituled  "  An  Act  for  rendering  a  Release  as 
effectual  for  the  Conveyance  of  Freehold  Estates  as  a 
Lease   and   Release   by  the  same   Parties."     This  act 
enacts   that  every  deed  or  instrument  of  release  of  a 
freehold  estate,  or  purj^orting  or  intended  to  be  so,  which 
shall  be  expressed  to  be  made  in  pursuance  of  the  act, 
shall  be  as  effectual,  and  shall  take  effect  as  a  conveyance 
to  uses  or  otherwise,  and  shall  operate  in  all  respects  as 
if  the  releasing  party  or  parties,  who  shall  have  executed 
the  same,  had  also  executed,  in  due  form,  a  deed  or  in- 
strument of  bargain  and  sale,  or  lease  for  a  year,  for 
giving  effect  to  such  release,  although  no  such  deed  or 
instrument  of  bargain  and  sale,  or  lease  for  a  year,  shall 
be  executed.     And  now,  by  the  recent  act  to  amend  the 
law  of  real  property  (e),  a  deed  of  grant  is  alone  sufli- 
cient  for  the  conveyance  of  all  corporeal  hereditaments. 


niist'^ be  marked       '^^^^  legal  scisiu  being  thus  capable  of  being  trans- 
out-  ferred  by  a  deed  of  grant,  there  is  the  same  necessity 
now,  as  there  was  when  a   feoffment  was  employed, 
that  the  estate,  which  the  purchaser  is  to  take,  should 


{d)  Stat.  4  &  5  Vict.  c.  21. 


(0  Stat.  8  ScO  Vict.  c.  106. 


-/J^i 
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be  marked  out(y).  If  he  has  purchased  an  estate 
in  fee  simple,  the  conveyance  must  be  expressed  to  be 
made  to  him  and  his  heirs  ;  for,  the  construction  of  all 
conveyances,  wills  only  excepted,  is  in  this  respect  the 
same ;  and  a  conveyance  to  the  purchaser  simply,  with- 
out these  words,  would  merely  convey  to  him  an  estate 
for  his  life,  as  in  the  case  of  a  feoffment  {g).  In  this 
case  also,  as  well  as  in  a  feoffment,  it  is  the  better 
opinion  that,  in  order  to  give  permanent  validity  to  the 
conveyance,  it  is  necessary,  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it  should 
be  made  to  the  use  of  the  purchaser,  as  well  as  unto 
him(/i):  for,  a  lease  and  release  was  formerly,  and  a 
deed  of  grant  is  now,  as  much  an  established  convey- 
ance as  a  feoffment ;  and  the  rule  was,  before  the 
Statute  of  Uses,  that  any  conveyance,  and  not  a  feoff- 
ment particularly,  made  to  another  without  any  con- 
sideration, or  any  declaration  of  uses,  should  be  deemed 
to  be  made  to  the  use  of  the  party  conveying.     In  order,  Conveyance 

,1^,  •!  1  ,,•  ji  made   unto  and 

tnererore,  to  avoid  any  such  construction,  and  so  to  pre-  ^^  ^;,g  ^^^g  gf  ^^^ 
vent  the  Statute  of  Uses  from  immediately  undoing  all  puichaser. 
that  has  been  done,  it  is  usual  to  express,  in  every  con- 
veyance, that  the  purchaser  shall  hold,  not  only  unto, 
but  mito  and  to  the  use  of  himself  and  his  heirs. 

A  conveyance  might  also  have  been  made  by  lease  A  conveyance 
and  release,  as  well  as  by  a  feoffment,  to  one  person  and  ^^^^^  e  ma  e  o 
his  heirs,  to  the  use  of  some  other  person  and  his  heirs ; 
and,  in  this  case,  as  in  a  similar  feoffment,  the  latter 
person  took  at  once  the  whole  fee  simple,  the  former 
being  made,  by  the  Statute  of  Uses,  merely  a  conduit 
pipe  for  conveying  the  estate  to  him  (^).     This  extra- 

(/)  Shep.    Touch.    327;    see  (77—84,   5th  ed.);    Sugd.  note 

ante,  p.  114.  to  Gilb.  Uses,  233;  see  ante,  pp. 

(g)  Shep.  Touch,  wtt  iMpra.  117,127. 
{Ii)    2    Sand,    Uses,    64—69,  (i)  See  an<e,  pp.  126,  127. 
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orcljiiary  result  of  the  Statute  of  Uses  is  continually 
relied  on  in  modern  conveyancing ;  and  it  may  now  be 
accomplished  by  a  deed  of  grant,  in  the  same  manner 
as  it  might  have  been  before  effected  by  a  lease  and 
A  mail  cannot    release.      It  is    found   particularly    advantageous    as  a 

convey  to  lum-    j^^^j^^g  f^j.  avoiding;  a  rule  of  law,  that  a  man  cannot 
selt.  B  ... 

make  any  conveyance  to  himself;  thus,  if  it  were  wished 

to  make  a  conveyance  of  lands  from  A.,  a  person  solely 
seised,  to  A.  and  B.  jointly,  this  operation  could  not,  be- 
fore the  Statute  of  Uses,  have  been  effected  by  less  than 
two  conveyances ;  for,  a  conveyance  from  A.  directly  to 
A.  and  B.  would  pass  the  whole  estate  solely  to  B.  (/t). 
It  would,  therefore,  have  been  requisite  for  A.  to  make  a 
conveyance  to  a  third  person,  and  for  such  person  then 
to  re-convey  to  A.  and  B.  jointly.  And  this  is  the  method 
which  is  still  adopted,  under  similar  circumstances,  with 
respect  to  leasehold  estates  and  personal  proj)erty,  which 
But  a  man  may  are  not  affected  by  the  Statute  of  Uses.  If,  however, 
convey  f.eeholds  ^j^g  gg^^^g  ^^^  fieeliold,  all  that  is  necessary  is  for  A.  to 

to  another  to  his  '      ^  '' 

own  use.  convey  to  B.  and  his  heirs,  to  the  use  of  A.  and  B.  and 

their  heirs ;  and  a  joint  estate  in  fee  simple  will  imme- 
diately vest  in  them  both.  Suppose,  again,  a  person 
should  wish  to  convey  a  freehold  estate  to  another,  re- 
serving to  himself  a  life  interest, — without  the  aid  of  the 
Statute  of  Uses  he  would  be  unable  to  accomplish  this 
result  by  a  single  deed  (Z).  But,  by  means  of  the  statute, 
he  may  now  make  a  conveyance  of  the  property  to  the 
other  and  his  heirs,  to  the  use  of  himself  (the  conveying 
party)  for  his  life,  and  from  and  immediately  after  his 
decease,  to  the  use  of  the  other  and  his  heirs  and  as- 
signs. By  this  means,  the  conveying  party  will  at  once 
become  seised  of  an  estate  only  for  his  life,  and,  after  his 
decease,  an  estate  in  fee  simple  will  remain  for  the  other. 

An  ordinary  The  reader  will  now  be  in  a  situation  to  understand 

purchase  deed.  ,     ,^     .  . 

^  (k)  Perkins,  s.  203. 

(/)  Perk.  ss.  701,  705  ;    Youde  v.  Jones,  13  Mee.  &'  Wels.  534. 
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an  ordinary  purchase  deed  of  the  simplest  kind,  with 

a  specimen  of  which  he  is    accordingly  presented  : — 

"  THIS  INDENTURE(m)  made  the  Istday  of  January  Date. 

"  1845   between    A.   B.    of    Cheapside  in  the  city   of  Parties. 

"  London   esquire  of  the  one  part  and  C.  D.  of  Lin- 

"  coin's    Inn  in    the    county   of  Middlesex   esquire   of 

"  the  other  part     Whereas  by  indentures  of  lease  and  Hecital  of  the 

,  \  1  •  1  '       •       1         1         f'  1  conveyance  to 

"  release  {n)  bearmg  date  respectively  the  nrst  and  se-  the  vendor. 

"  cond    days  of  January   1838  and  respectively  made 

"  between  E.  F.  of  the  one  part  and  the  said  A.  B.  of 

"  the    other    part   for   the    consideration    therein   nien- 

"  tioned  the   messuage  lands  and  hereditaments  here- 

"  inafter  described  with   the  appurtenances  were  con- 

"  veyed  unto  and  to  the  use  of  the  said  A.  B.  his  heirs 

"  and  assigns  for  ever  And  whereas  the  said  A.  B.  hath  Recital  of  ihe 

"  contracted  with  the  said  C.  D.  for  the  absolute  sale  con'^^ct  foi  sale. 

"  to  him  of  the  inheritance  in  fee  simple  (o)  in  posses- 

"  sion  of  and  in  the  said  messuage  lands  and  heredita- 

"  nients  with   the  appurtenances   free  from  all  incum- 

"  brances  for  the  sum  of  one  thousand   pounds     Now  Testatum. 

"  THIS   Indenture  witnesseth   that  in  pursuance  of 

"  the  said  contract  and  in  consideration  of  the  sum  of  Consideraiion. 

"  one    thousand    pounds    of    lawful    money    of  Great 

"  Britain  to  the  said  A.  B.  in  hand  paid  by  the  said  C. 

"  D.  upon  or  before  the   execution  of  these  presents 

"  (the  receipt  of  which  said  sum  of  one  thousand  pounds  Receipt. 

"  in  full  for  the  absolute  purchase  of  the  inheritance  in 

"  fee   simple   in    possession  of  and    in   the   messuage 

"  lands  and  hereditaments  hereinbefore  referred  to  and 

"  hereinafter   described  with  the  appurtenances  he  the 

"  said  A.  B.  doth  hereby  acknowledge  and  from   the 

"  same  doth  release  the  said  C.  D.  his  heirs  executors 

"  administrators  and  assigns)  He  the  said  A.  B.  doth  by 

(m)  Ante,  p.  119.  (o)  Ante,  p.  52,  et  seq. 

(n)  Ante,  p.  145. 
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Estate. 


Habendum. 


Operative  "  these  presents  grant  ( p)  unto  the  said  C.  D.  and  his 

words.  IC    \         •  1  7  7-77 

Parcels.  heiis  ALL  that  messuage  or  tenement  {here  describe  the 

Genenl  words.  ^^  premises)  Together  with  all  outhouses  ways  water- 
"  courses  trees  commonable  rights  easements  and  ap- 
"  purtenances  to  the  said  messuage  lands  hereditaments 
"  and  premises  (q)  hereby  granted  or  any  of  them 
"  belonging  or  therewith  used  or  enjoyed  And  all  the 
"  estate  (r)  and  right  of  the  said  A.  B.  in  and  to  the 
"  same  To  have  and  to  hold  the  said  messuage 
"  lands  hereditaments  and  premises  intended  to  be 
"  hereby  granted  with  the  appuitenances  unto  and  to 
"  the  use  of  (s)  the  said  C.  D.  his  heirs  and  assigns  for 
"  ever  (0."  (Then  follow  covenants  hy  the  vendor  with 
the  purchaser  for  the  title ;  that  is,  that  he  has  good 
right  to  convey  the  premises,  for  their  quiet  enjoyment  hy 
the  purchaser,  and  freedom  from  incumbrances,  and  that 
the  vendor  and  his  heirs  will  mahe  all  such  further  con- 
veyances as  may  he  reasonably  required.)  "  In  witness 
"  whereof  the  said  parties  to  these  presents  have  here- 
"  unto  set  their  hands  and  seals  the  day  and  year  first 
"  above  written."  To  the  foot  of  the  deed  are  ap- 
pended the  seals  and  signatures  of  the  parties  {u) ;  and, 
on  the  back,  is  indorsed  a  further  receipt  for  the  pur- 
chase-money (a:),  and  an  attestation  by  the  witnesses, 
of  whom  it  is  very  desirable  that  there  should  be  two, 
though  the  deed  would  not  be  void  even  without  any(y). 
On  the  face  of  the  deed,  will  be  observed  the  proper 
stamps,  without  which  it  cannot  be  admitted  as  evi- 
dence (z).     Purchase  and  mortgage  deeds  are  subject 


Two  witnesses 
desirable. 


Sta 


mps. 


(p)  Ante,  pp.  139,  146. 

(q)  Ante,  p.  14. 

(r)  Ante,  p.  16. 

(s)  Ante,  p.  147. 

(0  Ante,  pp.  116,  147. 

(u)  Aide,  p.  121. 

(x)  This  practice  is  of  compa- 


ratively modern  date.  See  2  At- 
kyns,  478  ;  3  Atk.  112  ;  2  Sand, 
Uses,  305,  n.  A.,  (118,  n.  5th 
ed.);  3  Preston's  Abstracts,  15. 

(j/)  2  Black.  Com.  307,  378. 

(z)  2  Black.  Com.  297. 


■^sd. 
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to  ad  valorem  stamps,  varying  with  the  amount  of  the 
purchase-money  paid,  or  mortgage  money  secured  (a). 
And,  now  that  the  lease  for  a  year  is  unnecessary,  the 
stamp,  to  which  the  lease  was  formerly  subject,  must 
also  be  affixed  to  the  conveyance  {h). 

If  the  premises    should  be  situate  in  either  of  the  Registry  in 

•  IVIiddlesex 

counties  of  Middlesex    or  York,   or  in  the  town  and  Yorkshire,' and 

Hull. 

(a)  By  Stat.  55  Geo.  III.  c.  184,  the  following  rate  of  ad  valorem 
stamp  duties  is  payable  on  a  conveyance  upon  the  sale  of  lands  or 
oilier  property : — 

Where  the  purchase  or  consideration  money  therein  expressed  shall 
not  amount  to  £20 0  10s. 


mount  to 

£20 

and  not 

lo  £50 

j> 

50 

»> 

150 

»> 

150 

)) 

300 

» 

300 

)> 

500 

» 

500 

j> 

750 

» 

750 

>> 

1000 

» 

1000 

>> 

2000 

» 

2000 

»» 

3000 

» 

.■5  000 

)5 

4000 

>» 

4000 

J1 

5000 

J) 

5000 

5J 

6000 

>> 

GOOO 

» 

7000 

>' 

7000 

J> 

8000 

>> 

8000 

)» 

9000 

» 

9000 

J> 

10,000 

j> 

10,000 

>> 

12,500 

j» 

12,500 

>> 

15,000 

» 

15,000 

>> 

20,000 

)j 

20,000 

J> 

30,000 

>> 

30,000 

)> 

40,000 

» 

40,000 

>> 

50,000 

» 

50,000 

>> 

60,000 

>> 

60,000 

5> 

80,000 

)> 

80,000 

Jl 

100,000 

)) 

100,000 

or  upwards 

£1 

0 

1 

10 

2 

0 

3 

0 

6 

0 

9 

0 

12 

0 

25 

0 

35 

0 

45 

0 

55 

0 

65 

0 

75 

0 

85 

0 

95 

0 

110 

0 

130 

0 

170 

0 

240 

0 

350 

0 

450 

0 

550 

0 

650 

0 

800 

0 

1000 

0 

And  for  every  entire  quantity  of  1080  words  contained  therein  over 
and  above  the  first  1080  words  a  further  progressive  duty  of  £1. 

{b)  Stat.  8  &  9  Vict.  c.  106,  s.   2.     Tiie  progressive  duty  on  the 
lease  excepted. 
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county  of  Kingston  upon  Hull,  a  memorandum  will,  or 
ought  to  be,  found  indorsed,  to  the  effect  that  a  memo- 
rial of  the  deed  was  duly  registered  on  such  a  day,  in 
such  a  book  and  page  of  the  register,  established  by  act 
of  parliament,  for  the  county  of  Middlesex  (c),  or  the 
ridings  of  York,  or  the  townof  Kingston  upon  HullCrZ)- 
Under  these  acts,  all  deeds  are  to  be  adjudged  fraudu- 
lent and  void,  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  a  memorial 
of  such  deeds  be  duly  registered  before  the  registering 
of  the  memorial  of  the  deed  under  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim.  Wills  of 
lands  in  the  above  counties,  ought  also  to  be  registered, 
in  order  to  prevail  against  subsequent  purchasers  or 
Bedford  Level,  mortgagees.  Conveyances  of  lands  forming  part  of  the 
great  level  of  the  fens,  called  Bedford  Level,  are  also 
required  to  be  registered  in  the  Bedford  Level  Office  (e); 
but  the  construction  which  has  been  put  on  the  statute, 
by  which  such  registry  is  required,  prevents  any  priority 
of  interest  from  being  gained  by  priority  of  registra- 
tion(/). 

Formal  style  From  the   specimen  before   him,   the  reader  will  be 

of  legal  lustru-    gtruck  witli  the  stiff  and  formal  style  which  characterizes 

merits.  ,  •' 

legal  instruments;  but  the  formality  to  be  found  in 
every  properly  drawn  deed,  has  this  advantage,  that  the 
reader  who  is  acquainted  with  the  usual  order,  knows 
at  once  where  to  find  any  particular  portion  of  the  con- 
tents; and,  in  matters  of  intricacy,  which  must  fre- 
quently occur,  this  facility  of  reference  is  of  incalculable 

(c)  Stat.  7  Anne,  c.  20.  north  riding. 

{d)  Stat.  2  &  3  Anne,  c.  4,  5  (e)    Stat.   15   Car.   II.    c.   17, 

Anne,  c.  18,  for  the  west  riding.  s.  8. 

Stat.  G  Anne,  c.  35,  for  the  east  (/')   If 'i7//s  v.  Brown,  10  Sim. 

riding  and  Kingston  upon  Hull;  127. 
and  Stat.  8  Geo.  II.  c.  6,  for  the 


//■-?, 


/S3 


OF  A  MODERN  CONVEYANCE.  153 

advantage.  The  framework  of  every  deed  consists  but 
of  one,  two,  or  three  simple  sentences,  according  to  the 
number  of  times  that  the  testatum,  or  witnessing  part,  Testatum. 
"  Now  this  Indenture  witnesseth,"  is  repeated.  This 
testatum  is  always  written  in  large  letters ;  and,  though 
there  is  no  limit  to  its  repetition  (if  circumstances  should 
require  it)  yet,  in  the  majority  of  cases,  it  occurs  but  once 
or  twice  at  most.  In  the  example  above  given,  it  will 
be  seen  that  the  sentence  on  which  the  deed  is  framed, 
is  as  follows : — "  This  Indenture,  made  on  such  a  day 
"  between  such  parties,  witnesseth,  that,  for  so  much 
"  money,  A.  B.  doth  grant  certain  premises  unto  and 
"  to  the  use  of  C.  D.  and  his  heirs."  After  the  names 
of  the  parties  have  been  given,  an  interruption  occurs  for 
the  purpose  of  introducing  the  recitals;  and  when  the 
whole  of  the  introductory  circumstances  have  been  men- 
tioned, the  thread  is  resumed,  and  the  deed  proceeds, 
"  Now  this  Indenture  witnesseth."  The  receipt  for  the 
purchase-money  is  again  a  parenthesis ;  and  soon  after 
comes  the  description  of  the  property,  which  further 
impedes  the  progress  of  the  sentence,  till  it  is  taken  up 
in  the  habendum,  "  To  have  and  to  hold,"  from  which  it  Habendum, 
uninterruptedly  proceeds  to  the  end.  The  contents  of 
deeds,  embracing  as  they  do  all  manner  of  transactions 
between  man  and  man,  must  necessarily  be  infinitely 
varied ;  and  a  simple  conveyance,  such  as  that  we  have 
given,  is  rare,  compared  with  the  number  of  those  in 
which  special  circumstances  occur.  But  in  all  deeds,  as 
nearly  as  possible,  the  same  order  is  preserved.  The 
names  of  all  the  parties  are  invariably  placed  at  the  Parties, 
beginning;  then  follow  recitals  of  facts  relevant  to  Recitals, 
the  matter  in  hand ;  then,  a  preliminary  recital,  stating 
shortly  what  is  to  be  done ;  then,  the  testatum,  contain-  Operative 
ing  the  operative  words  of  the  deed,  or  the  words  which 
effect  the  transaction,  of  which  the  deed  is  the  witness 
or  evidence ;  after  this,  if  the  deed  relate  to  property, 
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Parcels.  couie  the  parcels  or  description  of  the  property,  either  at 

large,  or  by  reference  to  some  deed  already  recited ;  then, 
habendum.  the  hciheyidum,  showing  the  estate  to  be  holden  ;  then, 
Uses  at  d  trusts,  the  uses  and  trusts,  if  any;  and,  lastly,  such  qualifying 
Covenants.  provisoes  and  covenants,  as  may  be  required  by  the 
Ko  stops.  special  circumstances  of  the  case.     Throughout  all  this, 

not  a  single  stop  is  to  be  found,  and  the  sentences  are 
so  framed  as  to  be  independent  of  their  aid ;  for,  no  one 
would  wish  the  title  to  his  estates  to  depend  on  the 
insertion  of  a  comma  or  semicolon.  The  commencement 
of  sentences,  and  now  and  then  some  few  important 
words,  which  serve  as  landmarks,  are  rendered  conspi- 
cuous by  capitals  :  by  the  aid  of  these,  the  practised  eye 
at  once  collects  the  sense ;  whilst,  at  the  same  time,  the 
absence  of  stops  renders  it  next  to  impossible  materially 
to  alter  the  meaning  of  a  deed,  without  the  forgery  being 
discovered. 

Similarity  The  adherence  of  lawyers,  by  common  consent,  to  the 

oi  deeds.  same  mode  of  framing  their  drafts  has  given  rise  to  a 

great  similarity  in  the  outward  appearance  of  deeds; 

and  the  eye  of  the  reader  is  continually  caught  by  the 

same  capitals,   such   as,    "  This    Indenture,"    "  And 

WHEREAS,"      "    Now     THIS      INDENTURE     WITNESSETH," 

"  To  Have  and  to  Hold,"  &c.  This  similarity  of  ap- 
pearance seems  to  have  been  mistaken  by  some  for  a 
sameness  of  contents, — an  error  for  which  any  one  but 
a  lawyer  might  perhaps  be  pardoned.  And  this  mistake, 
coupled  with  a  laudable  anxiety  to  save  expense  to  the 
public,  appears  to  have  produced  a  plan  for  making 
conveyances  by  way  of  schedule.  In  pursuance  of  this 
plan,  two  acts  of  parliament  have  already  passed,  one 
for  conveyances  (^),  the  other  for  leases  (/i).  These  acts, 
however,  as  might  have  been  expected,  are  very  seldom 
employed ;  nor  is  it  possible  that  any  schedule  should 

(g)  Stat.  8  &  9  Vict.  c.  119.  (/))  Stat.  8  &  9  Vict.  c.  124. 
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ever  comprehend  the  multitude  of  variations  to  which 
purchase  deeds  are  continually  liable.  In  the  midst  of 
this  variety,  the  adoption,  as  nearly  as  possible,  of  the 
same  framework,  is  a  great  saving  of  trouble,  and  con- 
sequently of  expense;  but,  so  long  as  the  power  of 
alienation  possessed  by  the  public,  is  exerciseable  in  such 
a  variety  of  ways,  and  for  such  a  multitude  of  purposes 
as  is  now  permitted,  so  long  will  the  conveyance  of 
landed  property  call  for  the  exercise  of  learning  and 
skill,  and  so  long  also  will  it  involve  the  expense  requisite 
to  give  to  such  learning  and  skill  its  proper  remunera- 
tion. The  remuneration,  however,  which  is  afforded  to  Piofessional 
the  profession  of  the  law,  is  bestowed  in  a  manner  which  ''^™""^'"3^'°"' 
calls  for  some  remark.  In  a  country  like  England, 
where  every  employment  is  subject  to  the  keenest  com- 
petition, there  can  be  little  doubt  but  that,  whatever 
method  may  be  taken  for  the  remuneration  of  profes- 
sional services,  the  nature  and  quantity  of  the  trouble 
incurred  must,  on  the  average  and  in  the  long  run,  be 
the  actual  measure  of  the  remuneration  paid.  The  mis- 
fortune is,  that  when  a  wrong  method  of  remuneration 
is  adopted,  the  true  proportion  between  service  and 
reward  is  necessarily  obtained  by  indirect  means,  and 
therefore,  in  a  more  troublesome,  and,  consequently, 
more  expensive  manner,  than  if  a  proper  scale  had 
been  directly  used.  In  the  law,  unfortunately,  this 
has  been  the  case,  and  there  seems  no  good  reason 
why  any  individual  connected  with  the  law  should  be 
ashamed  or  afraid  of  making  it  known.  The  labour 
of  a  lawyer  is  very  different  from  that  of  a  copyist 
or  printer;  it  consists  first  and  chiefly  in  acquiring  a 
minute  acquaintance  with  the  principles  of  the  law, 
then  in  obtaining  a  knowledge  of  the  facts  of  any  par- 
ticular case  which  may  be  brought  before  him,  and 
lastly  in  practically  applying  to  such  case  the  principles 
he  has  previously  learnt.  But,  for  the  last  and  least  of 
these  items  alone,  does  he  obtain  any  direct  remune- 
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ration ;  for,  deeds  are  now  paid  for  by  the  length,  like 
printing  or  copying,  without  any  regard  to  the  prin- 
ciples they  involve,  or  to  the  intricacy  or  importance  of 
tlic  facts  to  which  they  may  relate  (<);  and,  more  than 
this,  the  rate  of  payment  is  fixed  so  low,  that  no  man  of 
education  could  afford  for  the  sake  of  it,  first,  to  ascertain 
what  sort  of  instrument  the  circumstances  may  require, 
and  then  to  draw  a  deed  containing  the  full  measure  of 
ideas  of  which  words  are  capable.  The  payment  to  a 
solicitor  for  drawing  a  deed,  is  fixed  at  one  shilling  for 
every  seventy-two  words,  denominated  a  folio ;  and  the 
fees  of  counsel,  though  paid  in  guineas,  average  about 
the  same.  The  consequence  of  this  false  economy  on 
the  part  of  the  public  has  been,  that  certain  well  known 
and  long  established  lengthy  forms,  full  of  synonyms 
Common  forms,  and  expletives,  are  current  among  lawyers  as  common 
forms,  and  by  the  aid  of  these,  ideas  are  diluted  to  the 
proper  remunerating  strength ;  not  that  a  lawyer  ac- 
tually inserts  nonsense  simply  for  the  sake  of  increasing 
his  fee  ;  but  words,  sometimes  unnecessary  in  any  case, 
sometimes  only  in  the  particular  case  in  which  he  is 
engaged,  are  suifered  to  remain,  sanctioned  by  the  autho- 
rity of  time  and  usage.  The  proper  amount  of  verbiage 
to  a  common  form  is  well  established  and  understood, 
and  whilst  any  attempt  to  exceed  it  is  looked  on  as 
disgraceful,  it  is  never  likely  to  be  materially  diminished 
till  a  change  is  made  in  the  scale  of  payment.  The 
case  of  the  medical  profession  is  exactly  parallel ;    for, 

{i)  By  a  recent  statute,  G  &  7  was  not   taxable,  unless  part  of 

Vict.  c.  73,  s.  37,  tlie  charges  of  the  bill   was  for   business   trans- 

a  solicitor  for  business  relating  en-  acted   in   some   Court  of  law  or 

tirely  to  conveyancing  are  rendered  equity.      But   although    convey- 

liable  to  taxation  or  reduction  to  ancing  bills  were  not  strictly  tax- 

the  established  scale,  which  is  re-  able,  they  were  always  drawn  up 

gulated  only  by  length.  Previously  on  the  same  principle  of  payment, 

to  this  statute,  the  bill  of  a  soli-  by   length,    which   pervades   the 

citor    relating    to    conveyancing  other  branches  of  the  law. 
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SO  long  as  the  public  think  that  the  medicine  supplied 
is  the  only  thing  worth  paying  for,  so  long  will  cures 
ever  be  accompanied  with  the  customary  abundance  of 
little  bottles.  In  both  cases,  the  system  is  bad ;  but 
the  fault  is  not  with  the  profession,  who  bear  the  blame, 
but  with  the  public,  who  have  fixed  the  scale  of  pay- 
ment, and  who,  by  a  little  more  direct  liberality,  might 
save  themselves  a  considerable  amount  of  indirect  ex- 
pense. If  physicians'  prescriptions  were  paid  for  by 
their  length,  does  any  one  suppose  that  their  present 
conciseness  would  long  continue  ? — unless  indeed  the 
rate  of  payment  were  fixed  so  high  as  to  leave  the 
average  remuneration  the  same  as  at  present.  The  acts 
above  mentioned  contain  a  provision,  that  in  taxing  any 
bill  for  preparing  and  executing  any  deed  under  the  acts, 
the  taxing  officer  shall  consider,  not  the  length  of  such 
deed,  but  only  the  skill  and  labour  employed  and  re- 
sponsibility incurred  in  the  preparation  thereof;^).  This, 
so  far,  is  an  effort  in  the  right  direction;  though  it  is  too 
partial  to  be  of  any  benefit.  The  student,  must,  there- 
fore, make  up  his  mind  to  find  in  legal  instruments  a 
considerable  amount  of  verbiage  ;  at  the  same  time  he 
should  be  careful  not  to  confound  this  with  that  foimal 
and  orderly  style,  which  facilitates  the  lawyer's  perusal 
of  deeds,  or  with  that  repetition  which  is  often  necessary 
to  exactness  without  the  dangerous  aid  of  stops.  The 
form  of  a  purchase-deed,  which  has  been  given  above, 
is  disincumbered  of  the  usual  verbiage,  whilst,  at  the 
same  time,  it  preserves  the  regular  and  orderly  arrange- 
ment of  its  parts.  A  similar  conveyance,  by  deed  of 
grant,  in  the  old  established  common  forms,  will  be  found 
in  the  Appendix  (/). 


To  return  : — A  lease  and  release  was  said  to  be  an  in-  Lease  and  re- 

an  inno- 
convey- 


nocent  conveyance ;    for,  when  by   means  of  the  lease  ^^'^^^  '^^  '""° 


ancc. 
(k)  Stat.  8  &  9  Vict.  c.  119,       s.  3. 

s.  4;   Stat.  8  &  9  Vict.  c.   121,  (0  See  Appendix,  (B.) 
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and  the  Statute  of  Uses,  the  purchaser  had  once  been 
put  into  possession,  he  obtained  the  fee  simple  by  the 
release;  and  a  release  never  operates  by  wrong,  as  a 
feoffment  occasionally  did  (m),  but  simply  passes  that 
wliich  may  lawfully  and  rightfully  be  conveyed  {7i). 
The  same  rule  is  apphcable  to  a  deed  of  grant  (o).  Thus, 
if  a  tenant  merely  for  his  own  life  should,  by  a  lease  and 
release,  or  by  a  grant,  purport  to  convey  to  another  an 
estate  in  fee  simple,  his  own  life  interest  only  would  pass, 
and  no  injury  would  be  done  to  the  reversioner.  The 
Word  grant.  word  grant  is  the  proper  and  technical  term  to  be  em- 
ployed in  a  deed  of  grant  (p),  but  its  employment  is  not 
absolutely  necessary;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (q). 

In  addition  to  a  conveyance  by  deed  of  grant,  other 

methods  are  occasionally  employed.     Thus,  there  may 

Barguin  and       be  a  hcirgcdn  and  sale  of  an  estate  in  fee  simple,  by  deed 

^*'®'  duly  inrolled  pursuant  to  the  statute  27  Hen.  VIII.  c.  16, 

already  mentioned  (/•).     The  chief  advantage  of  a  bargain 

and  sale  is,  that  by  a  statute  of  Anne  (s),  an  office  copy 

Inrolmetit.         of  the  inrolment  of  a  bargain  and  sale  is  made  as  good 

evidence    as   the    original  deed.       In    some    cities    and 

boroughs  the  inrolment  of  bargains  and  sales  is  made  by 

the  mayors  or  other  officers  (O-      And  in  the  counties 

palatine  of  Lancaster  and  Durham  it  may  be  made  in 

the  palatine  courts  {ii) ;  and  so  the  inrolment  of  bargains 

and  sales  of  lands  in  the  county  of  Cheshire  might  have 

been  made  in  the  palatine  courts  of  that  county  until 

{m)  Ante,  p.  116.  Barn.  &  Cres.  101. 
in)  Litt.  s.  600.  (r)  Ante,  p.  143. 

(o)  Litt.  ss.  616,  017.  (s)  Stat.  10  Anne,  c,  18,  s.  3. 

(/))  Shep.  Touch.  229.  (t)  Stat.  27  Hen.  VIII.  c.  16, 

(7)  Shove  V.  Pincke,  5  T.  Rep.  s.  2. 
124;   Haggerslon  v.  Ilanbury,   5  («)  Stat.  5  Eliz.  c.  26. 
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their  abolition  (x).     Bargains  and  sales  of  lands  in  the 

county  of  York  may  be  inrolled  in  the  register  of  the 

riding  in  which  the  lands  He  (y).     When  a  bargain  and 

sale  is  employed  the  whole  fee  simple  passes,  as  we  have 

seen  (z),  by  means  of  the  Statute  of  Uses, — the  bargainor 

becoming  seised  to  the  use  of  the  bargainee  and  his  heirs. 

A  bargain  and  sale,  therefore,  cannot,  like  a  lease  and  Bargain  and 

release,  or  a  erant,  be  made  to  one  person  to  the  use  of  ^^'^  cannoi  be 

''='■'  ^  _      made  to  one 

another ;  for,  the  whole  force  of  the  Statute  of  Uses  is  person  to  the 
already  exhausted  in  transferring  the  fee  simple  to  the  "*^  °  ^""^  '^'^* 
bargainee  (a).     Similar  to  a  bargain  and  sale,  is  another 
method  of  conveyance  occasionally,  though  very  rarely, 
employed,  namely,  a  covenant  to  stand  seised  to  the  use  Covenant  to 
of  another,  in  consideration  of  blood  or  marriage  (b).  ^^^^^  seised. 
In  addition  to  these  methods,  there  may  be  a  conveyance 
by  appointment  of  a  use,  under  a  power  of  appointment,  Appointment. 
of  w  hich  more  will  be  said  in  a  future  chapter  (c).     The 
student,  indeed,  can  never  be  too  careful  to  avoid  sup- 
posing that,  when  he  has  read  and  understood  a  chapter 
of  the  present,  or  any  other    elementary  work,    he    is 
therefore  acquainted  with  all  that  is  to  be  known  on  the 
subject.      To  place  him  in  a   position  to  comprehend 
more,  is  all  that  can  be  attempted  in  a  first  book. 

(,r)  By  Stat.  11  Geo.  IV.  &  1  (a)  See  ante,  p.  142. 

Will.  IV.  c.  70.  (6)   See    Doe    d.    Daniell    v. 

(j/)  Stat.  5  &  6  Anne,  c.  18  ;  Woodroffe,  10  Mee.  &  Wels.  608. 

6  Anne,  c.  35,  ss.  16,  17,  34  ;  8  (r)  See    the   chapter   on   exe- 

Geo.  II.  c.  6,  s.  21.  cutory  interests. 

(z)  Ante,  p.  142. 
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CHAPTER  X. 

OF  A  WILL  OF  LANDS.  ■ 

The  right  of  testamentary  alienation  of  lands,  is  a  matter 
depending  upon  act  of  parliament.  We  have  seen,  that 
previously  to  the  reign  of  Henry  VIII.  an  estate  in  fee 
simple,  if  not  disposed  of  in  the  lifetime  of  the  owner, 
descended,  on  his  death,  to  his  heir  at  law  (a).  To  this 
rule,  gavelkind  lands,  and  lands  in  a  few  favoured  bo- 
roughs, formed  exceptions ;  and  the  hardship  of  the  rule 
was  latterly  somewhat  mitigated  by  the  prevalence  of 
conveyances  to  uses  ;  for,  the  Court  of  Chancery  allowed 
the  use  to  be  devised  by  will  (6).  But  when  the  Statute 
of  Uses  (c)  came  into  operation,  and  all  uses  were 
turned  into  legal  estates,  the  title  of  the  heir  again 
prevailed,  and  the  inconvenience  of  the  want  of  testa- 
mentary power  then  began  to  be  felt.  To  remedy  this 
Statute  of  Wills,  inconvenience,  an  act  of  parliament  (c?),  to  which  we 
have  before  referred  {c),  was  passed  six  years  after  the 
enactment  of  the  Statute  of  Uses.  By  this  act,  every 
person  having  any  lands  or  hereditaments  holden  in 
socage,  or  in  the  nature  of  socage  tenure,  was  enabled, 
by  his  last  will  and  testament  in  writing,  to  give  and 
devise  the  same  at  his  will  and  pleasure ;  and  those, 
who  had  estates  in  fee  simple  in  lands  held  by  knights 
service,  were  enabled,  in  the  same  way,  to  give  and 
devise  two  third  parts  thereof.  When,  by  the  statute 
of  12  Car.  II.  c.  24  (/),  socage  was  made  the  universal 

(ff)  Ante,  p.  54.  plained  by  statute  84  &  35  Hen. 

(6)  Ante,  p.  125.  VIII.  c.  5. 
(c)  Stat.  27  Hen.  VIII.  c.  10;  (e)  Ante,  p.  55. 

ante,  p.  126.  (./')  Ante,  p.  95. 

id)  32  Hen.  VIII.  c.    1,  e.\- 
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tenure,  all  estates  in  fee  simple  became  at  once  devisable, 
being  all  then  holden  by  socage.  This  extensive  povs^er 
of  devising  lands  by  a  mere  writing  unattested,  was 
soon  curtailed  by  the  Statute  of  Frauds  (^),  which  re-  The  Statute  of 
quired  that  all  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  statute,  or  the  custom  of 
Kent,  or  of  any  borough,  or  any  other  custom,  should 
be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by 
his  express  directions,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor,  by  three  or 
four  credible  witnesses,  or  else  they  should  be  utterly 
void  and  of  none  effect.  And  thus  the  law  continued 
till  the  year  1837,  when  an  act  was  passed  for  the  New  Wills  Act. 
amendment  of  the  laws  with  respect  to  wills  (h).  By 
this  act,  the  original  statute  of  Henry  VIII.  (^)  was 
repealed,  except  as  to  wills  made  prior  to  the  1st  of 
January,  1838,  and  the  law  was  altered  to  its  present 
state.  This  act  permits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  real  property,  which  would 
otherwise  devolve  to  the  heir  of  the  testator,  or,  if  he 
became  entitled  by  descent,  to  the  heir  of  his  ancestor  (k)  - 
but  enacts  (Z)>  that  no  will  shall  be  valid,  unless  it  shall 
be  in  writing,  and  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction  ;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator,  in  the  presence  of  two 
or  more  witnesses,  present  at  the  same  time ;  and  such 
witnesses  shall  attest,  and  shall  subscribe  the  will  in  the 
presence  of  the  testator. 

The  Statute  of  Frauds,  it  will  be  observed,  required  who  may  be 
that  the  witnesses  should  be  credible ;  and,  on  the  point  w^^^^^^- 
of  credibility,  the  rules  of  law  with  respect  to  witnesses 

(g)  29  Car.  II.  c.  3,  s.  5.  (/)  32  Hen.  VIII.  c.  1. 

(/()    Stat.    7    Will.    IV.   &    1  (k)  Sect.  3. 

Vict.  c.  26.  (/)  Sect.  9. 
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have,  till  recently,  been  very  strict ;  for,  the  law  had  so 
great  a  dread  of  the  evil  influence  of  the  love  of  money, 
that  it  would  not  even  listen  to  any  witness,  who  had 
the  smallest  pecuniary  interest  in  the  result  of  his  own 
testimony.  Hence,  under  the  Statute  of  Frauds,  a  be- 
quest to  a  witness  to  a  will,  or  to  the  wife  or  husband 
of  a  witness,  prevented  such  witness  from  being  heard 
in  support  of  the  will ;  and,  the  witness  being  thus  in- 
credible, the  will  was  void  for  want  of  three  credible 
witnesses.  By  an  act  of  Geo.  II.  (m),  a  witness  to 
whom  a  gift  was  made,  was  rendered  credible ;  and  the 
gift  only,  which  was  made  to  the  witness,  was  declared 
void ;  but  the  act  did  not  extend  to  the  case  of  a  gift  to 
the  husband  or  wife  of  a  witness ;  such  a  gift,  therefore. 
New  enactment,  still  rendered  the  whole  will  void(w).  Under  the  new 
act,  however,  the  incompetency  of  the  witness  at  the 
time  of  the  execution  of  the  will,  or  at  any  time  after- 
wards, is  not  sufficient  to  make  the  will  invalid  (o) ;  and 
if  any  person  shall  attest  the  execution  of  a  will,  to 
whom,  or  to  whose  wife  or  husband,  any  beneficial 
interest  whatsoever  shall  be  given,  (except  a  mere  charge 
for  payment  of  debts,)  the  person  attesting  will  be  a 
good  witness ;  but  the  gift  of  such  beneficial  interest  to 
such  person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void  (p).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (q) ;  and  the  mere  circumstance  of  being  ap- 
pointed executor,  is  no  objection  to  a  witness  (r).  By 
a  more  recent  statute  (s),  the  rule  which  excluded  wit- 
nesses on  account  of  interest,  has  been  very  properly 
abolished;  and  the  evidence  of  interested  witnesses  is 
now  received,  and  its  value  estimated  according  to  its 

(/«)  Stat.  25  Geo.  II.  c.  6.  c.  26,  s.  14. 

(«)  Haljieldv.  Thorp,  5  Barn.  (/>)  Sect.  15. 

&   Aid.  589;  1  Jarm.  oil  Wills,  {q)  Sect.  16. 

65.  (r)  Sect.  17. 

(o)  Stat.  7  Will.  IV.  &  1  Vict.  (s)  Stat,  6  &  7  Vict.  c.  85. 
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worth ;  but  the  new  Wills  Act  is  not  affected  by  this 
statute  (t). 

So  much,  then,  for  the  power  to  make  a  will  of  lands, 
and  for  the  formalities  with  which  it  must  be  accom- 
panied. A  will,  it  is  well  known,  does  not  take  effect 
until  the  decease  of  the  testator.     In  the  meantime,  it  Revocation  of 

may  be  revoked  in  various  ways ;  as,  by  the  marriage  ^  ^'  ' 

„.,  r   \        1  tin  1  By  marriage. 

oi  either  a  man  or  woman  (m)  ;  though,  berore  the  recent 

act,  the  marriage  of  a  man  was  not  sufficient  to  revoke 
his  will,  unless  he  also  had  a  child  born(;r).  A  will 
may  also  be  revoked  by  burning,  tearing,  or  otherwise  By  burning,  &c 
destroying  the  same,  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  with  the  intention 
of  revoking  the  same  (y).  But  the  recent  act  enacts  (z), 
that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any  effect 
(except  so  far  as  the  words  or  effect  of  the  will,  before 
such  alteration,  shall  not  be  apparent,)  unless  such  altera- 
tion shall  be  executed  in  the  same  manner  as  a  will; 
but  the  signature  of  the  testator,  and  the  subscription  of 
the  witnesses,  may  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  to  such  alteration, 
or  at  the  foot  or  end  of,  or  opposite  to  a  memorandum, 
referring  to  such  alteration,  and  written  at  the  end,  or  some 
other  part  of  the  will.  A  will  may  also  be  revoked  by  By  writing  duly 
any  writmg,  executed  m  the  same  manner  as  a  will,  and 

declaring  an  intention  to  revoke,  or  by  a  subsequent  will  By  subsequent 

will. 
{t)  See  sect.  1.  titled,  as  his  or  her  next  of  kin, 

(u)  Stat.  7  Will.  IV.  &r  1  Vict.       under   the   Statute   of  Distribu- 

c.  26,   s.  18.       "  Except  a   will      tions." 

made  in  exercise  of  a  power  of  (x)   1  Jarman  on  Wills,  106. 

appointment,    when    the  real  or      See  Marston  v.  Roe  d.   Fox,   8 

personal  estate  thereby  appointed      Ad.  &  Ell.  14. 

would  not,  in  default  of  such  ap-  {y)  Stat.  7  Will.  IV.  &  1  Vict. 

pointment,   pass    to    his  or   her      c.  26,  s.  20. 

heir,  customary  heir,  executor,  or  (z)  Sect.  21. 

administrator,  or  the  person  en- 
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By  codicil.  or  codicil(fl),  to  be  executed  as  before.  And,  where  a 
codicil  is  added,  it  is  considered  as  part  of  the  will ;  and 
the  disposition  made  by  the  will  is  not  disturbed  further 
than  is  absolutely  necessary  to  give  effect  to  the  co- 
dicil (i). 

Subsequent  (lis-        The  above  are  the  only  means  by  which  a  will  can 
posi  ion.  ^^^^  l^g  revoked ;  unless,  of  course,  the  testator  choose 

afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In  this 
case  the  will  is  revoked,  as  to  the  property  parted  with, 
if  it  does  not  find  its  way  back  to  the  testator,  so  as  to 
be  his  at  the  time  of  his  death.  Under  the  statute  of 
Hen.  VIII,  a  will  of  lands  was  regarded  in  the  light  of 
2i  present  convei/ance,  to  come  into  operation  at  a  future 
time,  namely,  on  the  death  of  the  testator.  And  if  a 
man,  having  made  a  will  of  his  lands,  afterwards  dis- 
posed of  them,  they  would  not,  on  returning  to  his  pos- 
session, again  become  subject  to  his  will,  without  a 
subsequent  republication  or  revival  of  the  will  (c).  But, 
under  the  new  act,  no  subsequent  conveyance  shall 
prevent  the  operation  of  the  will,  with  respect  to  such 
devisable  estate  or  interest  as  the  testator  shall  have  at 
After-purchased  the  time  of  his  death  (d).  In  the  same  manner,  the  old 
statute  was  not  considered  as  enabling  a  person  to  dis- 
pose by  will  of  any  lands,  except  such  as  he  was  possessed 
of  at  the  time  of  making  his  will ;  so  that,  lands  pur- 
chased after  the  date  of  the  will,  could  not  be  affected 
by  any  of  its  dispositions,  but  descended  to  the  heir  at 
law(e).  This,  also,  is  altered  by  the  new  act,  which 
enacts  (/),  that  every  will  shall  be  construed,  with  re- 
ference to  the  property  comprised  in  it,  to  speak  and  take 
effect,  as  if  it  had  been  executed  immediately  before  the 

(a)  Sect.  20.  (d)    Stat.    7    Will.    IV.   &    1 

(6)  1  Jarmaii  on  Wills,  160.  Vict.  c.  26,  s.  23. 

(c)  1  Jannan   on   Wills,   130,  (e)  1  Jainian  on  Wills,  587. 

180.  (/)  Sect.  24. 
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death  of  the  testator,  unless  a  contrary  intention  shall  A  will  now 

,        -  o      ,1     ,  J-       speaks  from  the 

appear  by  the  will.     So  that,  every  man  may  now  dis-  death  of  testator. 

pose,  by  his  will,  of  all  such  landed  property,  or  real 
estate,  as  he  may  hereafter  possess,  as  well  as  that  which 
he  now  has.  Again,  the  result  of  the  old  rule,  that  a 
will  of  lands  was  a  present  conveyance,  was,  that  a  ge- 
neral devise  by  a  testator  of  the  residue  of  his  lands, 
was,  in  effect,  a  specific  disposition  of  such  lands  and 
such  only,  as  the  testator  then  had,  and  had  not  left  to 
any  one  else  ( a).     A  peneral  residuary  devisee  was  a  General  resi- 

1      •  Pill  1  '       ^    n  1  -c  1     duary  devise. 

devisee  or  the  lands  not  otherwise  leit,  exactly  as  it  such 
lands  had  been  given  him  by  their  names.  The  conse- 
quence of  this  was,  that  if  any  other  persons,  to  whom 
lands  were  left,  died  in  the  lifetime  of  the  testator,  the 
residuary  devisee  had  no  claim  to  such  lands,  the  gift 
of  which  thus  failed  ;  but  the  lands  descended  to  the  heir 
at  law.  This  rule  is  altered  by  the  recent  act,  under 
which  (A),  unless  a  contrary  intention  appear  by  the  will, 
all  real  estate  comprised  in  any  devise,  which  shall  fail 
by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  incapable  of  taking  effect,  shall  be 
included  in  the  residuary  devise  (if  any)  contained  in  the 
will. 

This  failure  of  a  devise,  by  the  decease  of  the  devisee  A  lapse, 
in  the  testator's  lifetime,  is  called  a  lapse;  and  this  lapse 
is  not  prevented  by  the  lands  being  given  to  the  devisee 
and  his  heirs;  and  in  the  same  way,  before  the  recent 
act,  a  gift  to  the  devisee  and  the  heirs  of  his  body, 
would  not  carry  the  lands  to  the  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (i).  For,  the  terms  heirs  and  heirs  of  the 
body,  are  words  of  limitation  merely ;  that  is,  they 
merely  mark  out  the  estate,  which  the  devisee,  if  living 

(g)  1  Jarman  on  Wills,  587.  (i)  Hodgson  and  wife  v.  Am- 

(A)  Sect.  25.  brose,  1  Dougl.  337. 
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No  lapse  now 
in  tsvo  cases. 


Estate  tail. 


Devise  to  issue 
of  testator. 


at  the  testator's  death,  would  have  taken, — in  the  one 
case  an  estate  in  fee  sinijile,  in  the  other  an  estate  tail; 
and  the  heirs  are  no  objects  of  the  testator's  bounty, 
further  than  as  connected  with  their  ancestor  (/<).  Two 
cases  have,  however,  been  introduced  by  the  new  act, 
in  which  the  devise  is  to  remain  unaffected  by  the  de- 
cease of  the  devisee  in  the  testator's  lifetime.  The  first 
case  is  that  of  a  devise  of  real  estate  to  any  person  for 
an  estate  tail;  in  which  case,  if  the  devisee  should  die  in 
the  lifetime  of  the  testator,  leaving  issue  who  would  be 
inheritable  under  such  entail,  and  any  such  issue  shall 
be  living  at  the  death  of  the  testator,  such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will  (/).  The  other  case  is  that  of  the  devisee  being  a 
child  or  other  issue  of  the  testator  dying  in  the  testator's 
lifetime  and  leaving  issue,  any  of  whom  are  living  at  the 
testator's  death.  In  this  case,  unless  a  mere  life  estate 
shall  have  been  left  to  the  devisee,  the  devise  shall  not 
lapse,  but  shall  take  effect  as  in  the  former  case(m). 


Construction  of       The  construction  of  wills  is  the  next  object  of  our 
^  attention.     In  construing  wills,  the  Courts  have  always 

borne  in  mind,  that  a  testator  may  not  have  had  the  same 
opportunity  of  legal  advice  in  drawing  his  will,  as  he 
would  have  had  in  executing  a  deed.  And  the  first 
great  maxim  of  construction  accordingly  is,  that  the  in- 
Intention  to  be  tention  of  the  testator  ought  to  be  observed  (n).  The 
decisions  of  the  courts,  in  pursuing  this  maxim,  have 
given  rise  to  a  number  of  subsidiary  rules,  to  be  applied 


(k)  Plowd.  345;  1  Kep.  105; 
1  Jarm.  Wills,  293. 

(0  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  32. 

(m)  Sect.  33.  See  Johnson  v. 
Johnson,  3  Hare,  157;    Griffiths 


v.Gale,  12  Sim.  354. 

(n)  30  Ass.  183  a;  Year  Book, 
9  Hen.  VI.  24  b;  Litt.  s.  586; 
Perkins,  s.  555 ;  2  Black.  Com. 
381. 
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in  making  out  the  testator's  intention;  and,  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaning;  so  that  the  true  legal  construction  of  a 
will,  is  occasionally  different  from  that,  which  would 
occur  to  the  mind  of  an  unprofessional  reader.  Cer- 
tainty cannot  be  obtained  without  uniformity,  or  uni- 
formity without  rule.  Rules,  therefore,  have  been  found 
to  be  absolutely  necessary;  and  the  indefinite  maxim  of 
observing  the  intention,  is  now  largely  qualified  by  the 
numerous  decisions,  which  have  been  made  respecting 
all  manner  of  doubtful  points,  each  of  which  decisions 
forms  or  confirms  a  rule  of  construction,  to  be  attended 
to  whenever  any  similar  difficulty  occurs.  It  is,  indeed, 
very  questionable,  whether  this  maxim  of  observing  the 
intention,  reasonable  as  it  may  appear,  has  been  of  any 
service  to  testators ;  and  it  has  certainly  occasioned  a 
great  deal  of  trouble  to  the  courts.  Testators  have 
imagined,  that  the  making  of  wills,  to  be  so  leniently  in- 
terpreted, is  a  matter  to  which  any  body  is  competent; 
and  the  consequence  has  been,  an  immense  amount  of 
litigation,  on  all  sorts  of  contradictory  and  nonsensical 
bequests.  An  intention,  moreover,  expressed  clearly 
enough  for  ordinary  apprehensions,  has  often  been  de- 
feated by  some  technical  rule,  too  stubborn  to  yield  to  Technical  rules, 
the  general  maxim,  that  the  intention  ought  to  be  ob- 
served.    Thus,  in  one  case  (o),  a  testator  declared  his  in-  Example  of  an 

tention  to  be,  that  his  son  should  not  sell  or  dispose  of  '"l^"'^^!!  \[^ 
'  _  y  estate,  held  to 

his  estate,  for  longer  time  than  his  life,  and  to  that  in-  be  an  estate  tail. 

tent  he  devised  the  same  to  his  son  for  his  life,  and  after 

his  decease,  to  the  heirs  of  the  body  of  his  said  son. 

The  Court  of  King's  Bench  held,  as  the  reader  would 

no  doubt  expect,  that  the  son  took  only  an  estate  for 

his  life;  but  this  decision  was  reversed  by  the  Court  of 

Exchequer  Chamber,  and  it  is  now  well  settled  that  the 

(o)  Perrin  v.  Blake,  4  Burr.  2579;  1  H.  Bla.  G72;  1  Dougl.  343. 
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decision  of  the  Court  of  King's  Bench  was  erroneous  (p). 
The  testator  unwarily  made  use  of  technical  terms, 
which  always  require  a  technical  construction.  In  giving 
the  estate  to  the  son  for  life,  and  after  his  decease  to  the 
heirs  of  his  body,  the  testator  had,  in  effect,  given  the 
estate  to  the  son  and  the  heirs  of  his  body.  Now  such 
a  gift  is  an  estate  tail ;  and  one  of  the  inseparable  inci- 
dents of  an  estate  tail  is,  that  it  may  be  barred  in  the 
manner  already  described  {q).  The  son  was,  therefore, 
properly  entitled,  not  to  an  estate  for  life  only,  but  to  an 
estate  tail,  which  would  at  once  enable  him  to  dispose 
of  the  lands  for  an  estate  in  fee  simple.  In  contrast  to 
this  case,  are  those  to  which  we  have  before  adverted,  in 
An  intended  fee  the  chapter  on  estates  for  life  (r).  In  those  cases,  an  in- 
be'cnry  an  estate  Mention  to  Confer  an  estate  in  fee  simple  was  defeated 
fof  'ife.  by  a  construction,  which  gave  only  an  estate  for  life ;   a 

gift  of  lands  or  houses  to  a  person  simply,  without 
words  to  limit  or  mark  out  the  estate  to  be  taken,  was 
held  to  confer  a  mere  life  interest.  But,  in  such  cases, 
the  courts,  conscious  of  the  pure  technicality  of  the  rule, 
were  continually  striving  to  avert  the  hardship  of  its 
effect,  by  laying  hold  of  the  most  minute  variations  of 
phrase,  as  matter  of  exception.  Doubt  thus  took  the 
place  of  direct  hardship ;  till  the  legislature  thought  it 
New  enactment,  time  to  interpose.  A  remedy  is  now  provided  by  the 
recent  act  for  the  amendment  of  the  laws  with  respect 
to  wills  (s) ;  which  enacts  it),  that  where  any  real  estate 
shall  be  devised  to  any  person,  without  any  words  of  li- 
mitation, such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest,  which  the 
testator  had  power  to  dispose  of  by  will,  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  by  the 
will.     In  these  cases,  therefore,  the  rule  of  law  has  been 

(/))    Fearne,  Cont.  Rem.  pp.  (.s)    7  Will.  IV.   &  1  Vict.  c. 

147  to  172.  26. 

(9)  Ante,  p.  41.  (0  Sect.  28. 

(r)  Ante,  p.  18. 
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made  to  give  way  to  the  testator's  intention ;  but  the 
case  above  cited,  in  which  an  estate  tail  was  given  when 
a  hfe  estate  only  was  intended,  is  sufficient  to  show, 
that  rules  still  remain,  which  give  to  certain  phrases 
such  a  force  and  effect,  as  can  be  properly  directed  by 
those  only,  who  are  well  acquainted  with  their  power. 

Another  instance  of  the  defeat  of  intention,  arose  in  Gift  in  case  of 

ii  p  •/>      p  1        1  It         T    •  death  without 

the  case  ot  a  gut  oi  lands  to  one  person,  "  and  in  case  jssue. 

he  shall  die  without  issue,"  then  to  another.  The  courts 
interpreted  the  words,  "  in  case  he  shall  die  without 
issue,"  to  mean,  "  in  case  of  his  death,  and  of  the  failure 
of  his  issue ;"  so  that  the  estate  was  to  go  over  to  the 
other,  not  only  in  case  of  the  death  of  the  former,  leaving 
no  issue  Uoing  at  his  decease,  but  also  in  the  event  of 
his  leaving  issue,  and  his  issue  afterwards  failing,  by  the 
decease  of  all  his  descendants.  The  courts  considered 
that  a  man  might  properly  be  said  to  be  "  dead  without 
issue,"  if  he  had  died  and  left  issue,  all  of  whom  were 
since  deceased ;  quite  as  much  as  if  he  had  died,  and 
left  no  issue  behind  him.  In  accordance  with  this  view, 
they  held  such  a  gift  as  above  mentioned  to  be,  by  im- 
plication, a  gift  to  the  first  person  and  his  issue,  with  a 
remainder  over,  on  such  issue  failing,  to  the  second. 
This  was,  in  fact,  a  gift  of  an  estate  tail  to  the  first  Such  a  gift  held 
party  {u) ;  for,  an  estate  tail  is  just  such  an  estate  as  is  j^jj^ 
descendible  to  the  issue  of  the  party,  and  will  cease 
when  he  has  no  longer  heirs  of  his  body,  that  is,  when 
his  issue  fails.  Had  there  been  no  power  of  barring 
entails,  this  would  no  doubt  have  been  a  most  effectual 
way  of  fulfilling  to  the  utmost  the  testator's  intefition. 
But,  as  we  have  seen,  every  estate  tail  in  possession  is 
liable  to  be  barred,  and  turned  into  a  fee  simple,  at  the 
will  of  the  owner.  With  this  legal  incident  of  such  an 
estate,  the  courts  considered  that  they  had  nothing  to 

(m)  1  Jarm.  Wills,  488 ;   Machell  v.  Weeding,  8  Sim.  4,  7. 
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do ;  and,  by  this  construction,  they  accordingly  enabled 
the  first  devisee  to  bar  the  estate  tail  which  they  ad- 
judoed  him  to  possess,  and  also  the  remainder  over  to 
Intention  de-      the  other  party.     He  thus  was  enabled  at  once  to  acquire 
"^^'^  ■  the  whole  fee  simple,  contrary  to  the  intention  of  the 

testator,  who  most  probably  had  never  heard  of  estates 
tail,  or  of  the  means  of  barring  them.  This  rule  of 
construction  had  been  so  long  and  firmly  established, 
that  nothing  but  the  power  of  parliament  could  effect 
an  alteration.  This  has  now  been  done  by  the  recent 
act  for  the  amendment  of  the  laws  with  respect  of  wills, 
Newenaciment.  which  directs  (a:)  that,  in  a  will,  the  words  "die  with- 
out issue,"  and  similar  expressions,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  death  of  the  party,  and  not  an  indefinite  failure  of 
issue ;  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate  tail, 
or  of  a  j)receding  gift  being,  without  any  implication 
arising  from  such  words,  a  gift  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise. 

From  what  has  been  said,  it  will  appear  that,  before 
the  late  alteration,  an  estate  tail  might  be  given  by 
Implication.  will,  by  the  mere  implication,  arising  from  the  apparent 
intention  of  the  testator,  that  the  land  should  not  go  over 
to  any  one  else,  so  long  as  the  first  devisee  had  any  issue 
of  his  body.  In  the  particular  class  of  cases  to  which 
we  have  referred,  this  implication  is  now  excluded  by 
express  enactment.  But  the  general  principle  by  which 
any  kind  of  estates  may  be  given  by  will,  whenever  an 
intention  so  to  do  is  expressed,  or  clearly  implied,  still 
remains  the  same.  In  a  deed,  technical  words  are 
always  required :  to  create  an  estate  tail  by  a  deed,  it  is 
necessary,  as  we  have  seen(?/),  that  the  word  heirs, 
coupled  with  words  of  procreation,  such  as  heirs  of  the 

{x)  Sect.  29.  {y)  Ante,  p.  115. 
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body,  should  be  made  use  of.     So,  we  have  seen  that,  to 

give  an  estate  in  fee  simple,  it  is  necessary,  in  a  deed, 

to  use  the  word  heirs  as  a  word  of  limitation,  to  limit  or 

mark  out  the  estate.     But  in  a  will,  a  devise  to  a  person  Gift  of  an  estate 

and  his  seed  (z),  or  to  him  and  his  issue  (a),  and  many        ^^  ^'"* 

other  expressions,  are  sufficient  to  confer  an  estate  tail ; 

and  a  devise  to  a  man  and  his  heirs  male,  which,  in  a 

deed,  would  be  held  to  confer  a  fee  simple  {h),  in  a  will 

gives  an  estate  in  tail  male  (c) ;  for,  the  addition  of  the 

word   "  male,"   as    a  qualification  of  heirs,  shows  that 

a  class  of  heirs,  less  extensive  than  heirs  general,  was 

intended  id) ;  and  the  gift  of  an  estate  in  tail  male,  to 

which,  in  a  will,  words  of  procreation  are  unnecessary,  is 

the  only  gift  which  at  all  accords  with  such  an  intention. 

So,  even  before  the  late  enactment,  directing  that  a  de-  Gift  of  a  fee 

vise  without  words  of  limitation  should  be  construed  to  ^""P  ^  ^       ' 

pass  a  fee  simple,  an  estate  in  fee  simple  was  often  held 

to  be  conferred,   without   the  use    of  the  word   hei7's. 

Thus,  such  an  estate  was  given  by  a  devise  to  one  mfee 

simple,  or  to  himybr  ever,  or  to  him  and  his  assigns  for 

ever  (e),  or  by  a  devise  of  all  the  testator's  estate,  or  of 

all  his  property,  or  all  his  inheritance,  and  by  a  vast 

number  of  other  expressions,  by  which  an  intention  to 

give  the  fee    simple  could  be  considered  as  expressed 

or  implied  (/). 

The  doctrine  of  uses  and  trusts  applies  as  well  to  a  Uses  and  trusts. 
will,  as  to  a  conveyance  made  between  living  parties. 
Thus,  a  devise  of  lands  to  A.  and  his  heirs,  to  the  use  of 
B.  and  his  heirs,  upon  certain  trusts  to  be  performed  by 
B.,  will  vest  the  legal  estate  in  fee  simple  in  B.;  and  the 

(z)    Co.    Litt.   9  b;    2  Black.  (c)    Co.    Litt.   27  a;  2  Black. 

Com.  115.  Com.  115. 

(a)     Martin    v.    Swnnnell,    2  (,d)  2  Jarman  on  Wills,  233. 

Beav.  249  ;    2  J  arm.  on  Wills,  (e)  Co.  Litt.  9  b;  2  Black.  Com. 

329,  108. 

(6)  Ante,  p.  115.  {/)  2  Jarm.  Wills,  181,  ct  seq. 
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Court  of  Chancery  will  compel  him  to  execute  the  trust ; 
unless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do  (g).  But,  if  any  trust  or  duty  should 
be  imposed  upon  A.,  it  will  then  become  a  question,  on 
the  construction  of  the  will,  whether  or  no  A.  takes 
any  lec/al  estate ;  and,  if  any,  to  what  extent.  If  no 
trust  or  duty  is  imposed  on  him,  he  is  a  mere  conduit- 
pipe  for  conveying  the  legal  estate  to  B.,  filling  the  same 
passive  office  as  a  person  to  whom  a  feoffment  or  con- 
veyance has  been  made  to  the  use  of  another  (A).  From 
a  want  of  acquaintance  on  the  part  of  testators  with  the 
Statute  of  Uses(e),  great  difficulties  have  frequently 
arisen  in  determining  the  nature  and  extent  of  the  estates 
of  trustees  under  wills.  In  doubtful  cases,  the  leaning 
of  the  courts  was  to  give  to  the  trustees  no  greater 
estate  than  was  absolutely  necessary  for  the  purposes  of 
their  trust.  But  this  doctrine  having  frequently  been 
found  inconvenient,  provision  has  been  made  in  the 
recent  Wills  Act(/d),  that,  under  certain  circumstances, 
not  always  to  be  easily  explained,  the  fee  simple  shall 
pass  to  the  trustees,  instead  of  an  estate  determinable 
when  the  purposes  of  the  trust  shall  be  satisfied. 

Danger  of  ig-  The  above  examples  may  serve  as  specimens  of  the 
"ules'"^^  °  '^°^  great  danger  a  person  incurs,  who  ventures  to  commit 
the  destination  of  his  property  to  a  document  framed  in 
ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determined.  The  recent  act,  by  the 
alterations  above  mentioned,  has  effected  some  improve- 
ment; but  no  act  of  parliament  can  give  skill  to  the 
unpractised,  or  cause  every  body  to  attach  the  same 
meaning  to  doubtful  words.  The  only  way,  therefore, 
to  avoid  doubts  on  the  construction  of  wills,  is  to  word 

(g)  Nicloson  V.  Wordsworth,  2  ante,  p.  127. 
Swanst.  365  ;    Urch  v.  Walker,  3  (i)  27  Hen.  VIII.  c.  10  ;  ante, 

Mylne  &  Craig.  702.  p.  126. 

(//)   2   Jarm.   Wills,   198;  see  (/c)  Sects.  30  and  31. 
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them  in  proper  technical  language, — a  task  to  which 
those  only  who  have  studied  such  language  can  be 
expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  who  Devise  to  heir, 
is  his  heir  at  law,  it  is  provided  by  the  "  Act  for  the 
Amendment  of  the  Law  of  Inheritance"  (Z),  that  such 
heir  shall  be  considered  to  have  acquired  the  land  as  a 
devisee,  and  not  by  descent.  Such  heir,  thus  taking  by 
jyurchase  (m),  will,  therefore,  become  the  stock  of  descent ; 
and,  in  case  of  his  decease  intestate,  the  lands  will 
descend  to  his  heir,  and  not  to  the  heir  of  the  testator, 
as  they  would  have  done  had  the  lands  descended  on  the 
heir.  Before  this  act,  an  heir  to  whom  lands  were  left 
by  his  ancestor's  will,  was  considered  to  take  by  his 
prior  title  of  descent,  as  heir,  and  not  under  the  will, — 
unless  the  testator  altered  the  estate,  and  limited  it  in 
a  manner  different  from  that,  in  which  it  would  have 
descended  to  the  heir  (n). 

(I)  Stat.  3  &  4  Will.  IV.  c.  106,  (m)  Ante,  p.  74. 

s.  3;  see  Strickland  V.  Strickland,  (n)  Walk.  Descents,  174,  176, 

10  Sim.  374.  (229,  231,  4th  ed.) 
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CHAPTER  XI. 

OF  THE  MUTUAL  RTCillTS  OF  HUSBAND  AND  WIFE. 

The  next  subject  of  our  attention  will  be  the  mutual 
rights,  in  respect  of  lands,  arising  from  the  relation  of 
husband  and  wife.  In  pursuing-  this  subject,  let  us  con- 
sider, first,  the  rights  of  the  husband  in  respect  of  the 
lands  of  his  wife ;  and,  secondly,  the  rights  of  the  wife 
in  respect  of  the  lands  of  her  husband. 

The  rights  of  1.  First,  then,  as  to  the  rights  of  the  husband  in  re- 

le>V'^"t'o'""'^'e"    ^P^^^  °^  *^®  ^^"^^  °^  ^"^  ^^^^-     ^y  ^^^  ^^^  °^  marriage, 
liiiuJs  of  his        the  husband  and  wife  become  in  law  one  person,  and 

so  continue  during  the  coverture  or  marriage  (a).  The 
wife  is,  as  it  were,  merged  in  her  husband.  Accord- 
ingly, the  husband  is  entitled  to  the  whole  of  the  rents 
and  profits  which  may  arise  from  his  wife's  lands, 
during  the  continuance  of  the  coverture  (b) ;  and,  in 
like  manner,  all  the  goods  and  personal  chattels  of  the 
wife,  the  property  in  which  passes  by  mere  delivery  of 
possession,  belong  solely  to  her  husband  (c).  For,  by 
the  ancient  common  law,  it  was  impossible  that  the  wife 
should  have  any  power  of  disposition  over  property  for 
Trusts  for  sepa-  ^^^r  Separate  benefit,  independently  of  her  husband.  In 
rate  use  now  modern  times,  however,  a  more  liberal  doctrine  has  been 
established  by  the  Court  of  Chancery;  for,  this  Court 
now  permits  property  of  every  kind  to  be  vested  in 
trustees,  in  trust  for  the  sole  and  separate  use  of  a 
woman  during  any  coverture,  present  or  future.     Trusts 

(a)  Litt.  s.  1G8  ;  1  Black.  Com.  (6)  1  Hop.  Hiisb.  and  Wife,  3. 

442;   Gilb.  Ten.  108;    I  Roper's  (c)  llnd.  1G9. 

Husband  and  Wife,  1. 
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of  this  nature  are  continually  enforced  by  the  Court; 
that  is,  the  Court  will  oblige  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  will  prevent  the  husband 
from  interfering  with  her,  in  the  disposal  of  such  pro- 
perty ;  she  will  consequently  enjoy  the  same  absolute 
power  of  disposition  over  it,  as  if  she  were  sole  or  un- 
married. And,  if  property  should  be  given  or  conveyed 
directly  to  a  woman,  for  her  separate  use,  without  the 
intervention  of  any  trustee,  the  Court  will  compel  her 
husband  himself  to  hold  his  marital  rights  in  the  pro- 
perty, simply  as  a  trustee  for  his  wife,  independently  of 
himself  (c?).  The  limitation  of  property  in  trust  for  the 
separate  use  of  an  intended  wife,  is  one  of  the  principal 
objects  of  a  modern  marriage  settlement.  By  means 
of  such  a  trust,  a  provision  may  be  secured,  w^hich  shall 
be  independent  of  the  debts  and  liabilities  of  the  hus- 
band, and  thus  free  from  the  risk  of  loss,  either  by 
reason  of  his  commercial  embarrassments,  or  of  his  ex- 
travagant expenditure.  In  order  more  completely  to 
protect  the  wife,  the  Court  of  Chancery  allows  property  separate  pro- 
thus  settled  for  the  separate  use  of  a  woman,  to  be  so  P'^'^V  '"f^  ^® 

rendered  in- 

tied  down  for  her  own  personal  benefit,  that  she  shall  alienable, 
have  no  power,  during  her  coverture,  to  anticipate  or 
assign  her  income ;  for,  it  is  evident  that,  to  place  the 
wife's  property  beyond  the  power  of  her  husband,  is  not 
a  complete  protection  for  her, — it  must  also  be  placed 
beyond  the  reach  of  his  persuasion.  In  this  particular 
instance,  therefore,  an  exception  has  been  allowed  to 
the  general  rule,  which  forbids  any  restraint  to  be  im- 
posed on  alienation.  When  the  trust,  under  which 
property  is  held  for  the  separate  use  of  a  woman  during 
any  coverture,  declares  that  she  shall  not  dispose  of 
the  income  thereof  in  any  mode  of  anticipation,  every 
attempted  disposition  by  her  during  such  coverture  will 
be  deemed  absolutely  void  {e). 

(d)  2  Rop.   Husb.  and  Wife,       &  Mylne,  .'355. 
152;   Major  V.  Luiislej/,  2  Russ.  (e)  Brandon  v.   Rubinaou,    18 
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Husband  and  Whilst  provisions  for  the  separate  benefit  of  a  mar- 

sidered  as  oue     ^^^^  wooian  have  thus  arisen  in  equity,  tlie  rule  of  law, 
person.  by  which  husband  and  wife  are  considered  as  one  per- 

son, still  continues  in  operation,  and  is  occasionally 
Gift  lo  husband  productive  of  rather  curious  consequences.  Thus,  if 
and  wife  and  a    j^j^^j^  i^^    •        ^^  ^     ^j  g   (husband  and  wife),  and  C, 

lliiid  person.  f'  ^  /7  7 

a  third  person  and  their  heirs — here,  had  A.  and  B. 
been  distinct  persons,  each  of  the  three  joint  tenants 
would,  as  we  have  seen  (f),  have  been  entitled,  as  be- 
tween themselves,  to  one-third  part  of  the  rents  and 
profits,  and  would  have  had  a  power  of  disposition  also 
over  one-third  part  of  the  whole  inheritance.  But, 
since  A.  and  B.,  being  husband  and  wife,  are  only  one 
person,  they  will  take,  under  such  a  gift,  a  moiety  only 
of  the  rents  and  profits,  with  a  power  to  dispose  only 
of  one-half  of  the  inheritance  (g) ;  and  C,  the  third 
person,  will  take  the  other  half,  as  joint  tenant  with 
Gift  to  husband  them.     Again,  if  lands  be  given  to  A.  and  B.  (husband 

an  I  wife  and      g^j^^j  wife)  and  their  heirs — here,  had  they  been  separate 
their  lieirs.  '  ... 

persons,  they  would  have  become,  under  the  gift,  joint 

tenants  in  fee  simple,  and  each  would  have  been  enabled, 

without  the  consent  of  the  other,  to  dispose  of  an  un- 

They  take  by       divided  moiety  of  the  inheritance.     But,  as  A.  and  B. 

eniireiies.  ^^,^  ^^^^^  they  now  take,  as  it  is  said,  by  entireties ;  and, 

whilst  the  husband  may  do  what  he  pleases  with  the 
rents  and  profits  during  the  coverture,  he  cannot  dispose 
of  any  part  of  the  inheritance,  without  his  wife's  con- 
currence. Unless  they  both  agree  in  making  a  dis- 
position, each  one  of  them  must  run  the  risk  of  gaining 
the  whole  by  survivorship,  or  losing  it  by  dying  first  (h). 

Husband  and      Another  consequencc  of  the  unity  of  husband  and  wife, 

wife  cannot         jg  ^\^q  inability  of  either  of  them  to  convey  to  the  other. 

convey  lo  each  *'  '' 

other. 

Ves.  434 ;  2  Rop.  Husb.  and  Wife,       Meux,  1  Collyer,  138  ;  ante,  p.  70. 

230;     Tullett    v.    Armstrong,    1  (f)  Ante,  p.  lOS. 

Beav.   1;    4   Myliie  &  Cr.  390;  (g)   Litt.  s.  291. 

Scurbonnigh  v.   Boniian,  1  Beav.  (/()   Dae  d.  Freestone  v.  Par- 

34  ;  4  M.  &  Cr.  377  ;    Baggctt  v.  raft,  5  T.  Rep.  652. 
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As  a  man  cannot  convey  to  himself,  so  he  cannot  con- 
vey to  his  wife,  who  is  part  of  himself  (^).  But  a  man 
may  leave  lands  to  his  wife  by  his  will ;  for,  the  married 
state  does  not  deprive  the  husband  of  that  disposing 
power,  which  he  would  possess  if  single,  and  a  devise 
by  will  does  not  take  effect  until  after  his  decease  (7e). 
And  by  means  of  the  Statute  of  Uses,  the  effect  of  a  Unless  by 
conveyance  by  a  man  to  his  wife,  can  be  produced  (/) ;  gtamte^of  "u^es. 
for  a  man  may  convey  to  another  person  to  the  use  of 
his  wife,  in  the  same  manner  as,  under  the  statute,  we 
have  seen  (m),  a  man  may  convey  to  the  use  of  himself. 

If  the  wife  should  survive  her  husband,  her  estates  in 
fee  simple  will  remain  to  herself  and  her  heirs,  after  his 
death,  unaffected  by  any  debts  which  he  may  have  in- 
curred, or  by  any  alienation  which  he  may  have  attempted 
to  make  (n) ;  for,  although  the  wife,  by  marriage,  is  pre- 
vented from  disposing  of  her  fee  simple  estates,  either 
by  deed  or  will,  yet  neither  can  the  husband,  without 
his  wife's  concurrence,  make  any  disposition  of  her  lands 
to  extend  beyond  the  limits  of  his  own  interest.  If,  Curtesy, 
however,  he  should  survive  his  wife,  he  will,  in  case  he 
has  had  issue  by  her  born  alive,  that  may  by  possibility 
inherit  the  estate  as  her  heir,  become  entitled  to  an  es- 
tate for  the  residue  of  his  life,  in  such  lands  and  tene- 
ments of  his  wife,  as  she  was  solely  seised  of  in  fee 
simple,  or  fee  tail,  in  possession  (o).  The  husband,  while 
in  the  enjoyment  of  this  estate,  is  called  a  tenant  by  the 
curtesy  of  England,  or,  more  shortly,  tenant  by  the  cur- 
tesy. If  the  wife's  estate  should  be  equitable  only,  that  Curtesy  of 
is,  if  the  lands  should  be  vested  in  trustees  for  her  and  ^V"'^^^^^  e^t^'*- 
her  heirs,  her  husband  will  still,  on  surviving,  in  case  he. 

(i)   Litt.  s.  1G8.  s.  6;   1  Rop.  Husb.  and  Wife,  56. 

{k)  Litt.  ubi  supra.  («)  Litt.  ss.  Sfj,  52;  2  Black. 

(/)  1  Rop.  Husb.  and  Wife,  53.       Com.    120;    1    Rop.   Husb.  and 
(w)  Ante,  p.  148.  Wife,  5  ;    Barker  v.   Barker,  2 

(h)  Stat.  32  Hen.  VI IL  c.  28,       S;m.  249. 
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has  had  issue  which  might  inherit,  be  entitled  to  be 
tenant  by  the  curtesy,  in  the  same  manner  as  if  the  estate 
were  legal  (p) ;    for,  equity  in  this  respect  follows  the 

Estate  must  not  law.  But,  whether  legal  or  equitable,  the  estate  must 
e  JO'"'-  ^g  r^  several  one,  or  else  held  under  a  tenancy  in  com- 

mon, and  must  not  be  one,  of  which  the  wife  was  seised 
or  possessed  jointly  with  any  other  person  or  persons  (q). 

Estate  must  be    The  estate  must  also  be  an  estate  in  possession  ,•  for, 

in  possession.        ,i  ,  .  p  ^    i      • 

there  can  be  no  curtesy  or  an  estate  m  reversion  expec- 

Issue  must  have  tant  on  a  life  interest  or  other  estate  of  freehold  (r).   The 

except  as  to     '  husband  must  also  have  had,  by  his  wife,  issue  born 

gavelkind  lands.  -i\[yQ  ■  exccpt  in  the  case  of  gavelkind  lands,  where  the 

husband  has  a  right  to  his  curtesy,  whether  he  has  had 

issue  or  not;  but,  by  the  custom  of  gavelkind,  curtesy 

extends  only  to  a  moiety  of  the  wife's  lands,  and  ceases 

Issue  n)ust  be      if  the  husband  marries  again  (s).     The  issue  must  also 

capable  of  inhe-  ^^  capable  of  inheriting  as  heir  to  the  wife  (0-     Thus,  if 

riling  as  heir  to  r  o  \  /  7 

the  wife.  the  wife  be  seised  of  lands  in  tail  male,  the  birth  of  a 

daughter  only  will  not  entitle  her  husband  to  be  tenant 
by  curtesy ;  for  the  daughter  cannot  by  possibility  inherit 
The  wife  must  such  an  estate  from  her  mother.  So,  if  the  wife  has  become 
tuaUy' seised^'  entitled  by  descent,  it  is  necessary  that  she  should  have 
acquired  an  actual  seisin  of  all  estates,  of  which  it  was 
possible  that  an  actual  seisin  could  be  obtained ;  for  the 
husband  has  it  in  his  own  power  to  obtain  for  his  wife  an 
actual  seisin ;  and  it  is  his  own  fault  if  he  has  not  done 
so  (u).    A  tenancy  by  the  curtesy  is  not  now  of  very  fre- 

(p)  1  Roper's  Husb.  and  Wife,  the  former   edition  of  this  work 

18.  a  doubt  is  thrown  out  whether, 

(9)  Co.  Litt.  183  a;   1  Roper's  under  the  new  law  of  inheritance, 

Husb.  and  Wife,  12.  a  husband  can  ever  become  tenant 

(7-)  2  Black.  Com.  127  ;  Watk.  by  the  curtesy  to  any  estate  which 

Desc.  Ill,  (121,  4th  ed.)  his  wife  has  inherited.     The  rca- 

(s)  Co.  Litt.  30  a,  n.  (1)  ;  Bac.  sons  which  have  now  induced  the 

Ab,  title  Gavelkind  (A.) ;  Rob.  author  to  incline  to  the  contrary 

Gavel,  book  ii.  c.  1.  opinion  will  be  found  in  Appen- 

(t)  Litt.  s.  .'32;  8  Rep.  34  b.  dix  (C). 

{u)  2  Black.   Com.    131.     In 
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quent  occurrence :  the  rights  of  husbands  in  the  lands 
of  their  wives,  are,  at  the  present  day,  generally  ascer- 
tained by  proper  settlements  made  previously  to  mar- 
riage. 

By  a  statute  of  the  reign  of  Henry  VIII  (^),  power  Power  for  hus- 

/>  11  r   r  t-i  1        •  i    i        /■  band  and  wife 

IS  given  tor  all  persons  oi  luli  age,  having  an  estate  oi  ,„  jg^^^  ji^g 
inheritance  in  fee  simple  or  in  fee  tail,  in  right  of  their  wife's  lands. 
wives,  or  jointly  with  their  wives,  to  make  leases,  with 
the  concurrence  of  their  wives  (y),  of  such  of  the  lands 
as  have  been  most  commonly  let  to  farm  for  twenty  years 
before,  for  any  term  not  exceeding  twenty-one  years  or 
three  lives,  under  the  same  restrictions  as  tenants  in  tail 
are  by  the  same  act  empowered  to  lease.     This  statute, 
so  far  as  it  respects  tenants  in  tail,  has  already  been  re- 
ferred to  (z).     And  by  the  same  statute  it  is   provided  No  act  of  the 
that  no  act  of  the  husband  only,  during  the  coverture,  g"^  pr"  judke 
shall  in  anywise  be  prejudicial  to  the  wife  or  her  heirs,  ^^^  "''f®  o""  'i^"" 
or  to  such  as  have  right  to  the  lands  by  the  death  of  the 
wife ;  but  that  the  wife  and  her  heirs,  and  such  other  to 
whom  such  right  shall  appertain  after  her  decease,  may 
lawfully  enter  into  the  lands  according  to  their  rights 
and  titles  therein  (a).     And   by  a  statute  of  Anne  (5),  Husband  hold- 
every  husband  seised  in  rioht  of  his  wife  only,  who,  after  '°&  ''^^'  '*  * 

11  .        .  r  1  ■  .  .1  trespasser. 

the  determination  or  his  estate  or  interest,  without  the 
express  consent  of  the  persons  next  immediately  entitled 
after  the  determination  of  such  estate  or  interest,  shall 
hold  over  and  continue  in  possession  of  any  heredita- 
ments, shall  be  adjudged  to  be  a  trespasser ;  and  the  full 
value  of  the  profits  received  during  such  wrongful  pos- 
session, may  be  recovered  in  damages  against  him  or 
his  executors  or  administrators. 

Hitherto  we  have  seen  the  extent  of  the  husband's 

{x)  Stat.  32  lien.  VIII.  c.  2S.  (a)  Sect.  G. 

(3/)  Sect.  3.  (b)  Stat.  G  Anne,  c.  18,  s.  5. 

{z)  Ante,  p.  48. 
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interest,  and  power  of  disposition,  apart  from  his  wife. 
If  lands  should  be  settled  in  trust  for  the  separate  use 
of  the  wife,  with  a  clause  restraining  alienation,  we  have 
seen  that  neither  husliand  nor  wife  can  make  any  dis- 
position. But,  in  all  other  cases,  the  husband  and  wife 
may  together  make  any  such  dispositions  of  the  wife's 
interest  in  real  estate,  as  she  could  do,  if  unmarried. 
The  mode  in  which  such  dispositions  were  formerly 
Fine.  effected,  was  by  a  fine  duly  levied  in  the  Court  of  Com- 

mon Pleas.  We  have  already  had  occasion  to  advert 
to  fines,  in  respect  to  their  former  operation  on  estates 
tail  (c).  They  were,  as  we  have  seen,  fictitious  suits 
commenced  and  then  compromised  by  leave  of  the  Court, 
whereby  the  lands  in  question  were  acknowledged  to  be 
the  right  of  one  of  the  parties.  Whenever  a  married 
woman  was  party  to  a  fine,  it  was  necessary  that  she 
should  be  examined  apart  from  her  husband,  to  ascer- 
tain whether  she  joined  in  the  fine  of  her  own  freewill, 
or  was  compelled  to  it  by  the  threats  and  menaces  of 
her  husband  (r/ ).  Having  this  protection,  a  fine  by  hus- 
band and  wife  was  an  eflectual  conveyance,  as  well  of 
the  wife's,  as  of  the  husband's  interests  of  every  kind,  in 
the  land  comprised  in  the  fine.  But,  without  a  fine,  no 
conveyance  could  be  made  of  the  wife's  lands ;  thus,  she 
could  not  leave  them  by  her  will,  even  to  her  husband  ; 
although,  hy  means  of  the  Statute  of  Uses  (e),  a  testa- 
mentary appointment  of  lands,  in  the  nature  of  a  will, 
might  be  made  by  the  wife  in  favour  of  her  husband,  in 
a  manner  to  be  hereafter  explained  (/").  And  in  this 
respect  the  law  still  remains  unaltered,  although  a  change 
has  been  made  in  the  machinery  for  effecting  convey- 
Present  provi-  anccs  of  the  lauds  of  married  women.  The  cumbrous 
sion  for  convey-   ^^^  j  exi)ensive  nature  of  fines  havinsf  occasioned  their 

ance  by  marned  _    '  _  ® 

women.  abolition,  provision  has  now  been  made,  by  the  Act  for 

(c)  Ante,  p.  41.  p.  126. 

(r/)  Cruise  on  Fines,  108,109.  (/")  See  po^t,'  the  chapter  on 

(<:)  27  lien.  VIII.  c.  10,  ante,       Executory  Interests. 
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the  Abolition  of  Fines  and  Recoveries  (g),  for  the  con- 
veyance by  deed  merely,  of  the  interests  of  married  wo- 
men in  real  estate.  Every  kind  of  conveyance  of  free- 
hold estates  which  a  woman  could  execute  if  unmarried, 
may  now  be  made  by  her  by  a  deed  executed  with  her 
husband's  concurrence  {h);  but  the  separate  examination, 
which  was  before  necessary  in  the  case  of  a  fine,  is  still 
retained ;  and  every  deed,  executed  under  the  provisions 

of  the  act,  must  be  produced,  and  acknowledged  by  the  The  wife  must 

.^  ,  ,iiiir  -1  r  c  acknowledge  the 

wire  as  her  own  act  and  deed,  beiore  a  judge  ot  one  or  jggj 

the  superior  Courts  at  Westminster,  or  a  master  in  Chan- 
cery, or  two  commissioners  {i),  who  must,  before  they 
receive  the  acknowledgment,  examine  her  apart  from  her 
husband,  touching  her  knowledge  of  the  deed,  and  must 
ascertain  whether  she  freely  and  voluntarily  consents 
thereto  (A). 

2.  As  to  the  rights  of  the  wife  in  the  lands  of  her  Rights  of  the 
husband.     We  have  seen  that,  during  the  coverture,  all  o/he'r" husband! 
the  power  is  possessed  by  the  husband,  even  when  the 
lands  belong  to  the  wife;  and  of  course  this  is  the  case 
when  they  are  the  husband's  own.     After  the  decease  of 
her  husband,  the  wife  however  becomes,  in  some  cases, 
entitled  to  a  life  interest  in  part  of  her  deceased  hus- 
band's lands.     This  interest  is  termed  the  dower  of  the  Dower, 
wife.     And  by  a  recent  act  of  parliament  for  the  amend- 
ment of  the  law  relating  to  dower  (Z),   the  dower  of 
women  married  after  the  1st  of  January,  1834,  is  placed 
on  a  different  footing  from  that  of  women  who  were 
married  previously.     But,  as  the  old  law  of  dower  still 
regulates  the  rights  of  all   women   who  were  married 
on  or  before  that  day,  it  will  be  necessary,  in  the  first 

(g)  Stat.  3  &  4  Will.  IV.  c.  74;  (/c)  Sect.  80. 

ante,  p.  42.  (Z)    Stat.  3  &  4  Will.   IV.  c. 

{h)  Sect.  77.  105. 
(i)  Sect.  79. 
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place,  to  give  some  account  of  the  old  law  before  pro- 
ceeding to  the  new. 

Dower  previ-  Dower,  as  it  existed  previously  to  the  operation  of 

ously  to  the  re-      ,  ,.  .      ^         .    .  j        .    •      j 

cent  act.  tlic  receut  act,  was  of  very  ancient  origin,  and  retained 

an  inconvenient  property,  which  accrued  to  it  in  the 
simj)le  times,  when  alienation  of  lands  was  far  less  fre- 
quent than  at  present.  If,  at  any  time  during  the  co- 
verture, the  husband  became  solely  seised  of  any  estate 
of  inheritance,  that  is,  fee  simple  or  fee  tail,  in  lands,  to 
which  any  issue,  which  the  wife  might  have  had,  might 
by  possibility  have  been  heir  (/«)>  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life.  This 
right,  having  once  attached  to  the  lands,  adhered  to 
them,  notwithstanding  any  sale  or  devise  which  the  hus- 
band might  make.  It,  consequently,  became  necessary 
for  the  husband,  whenever  he  wished  to  make  a  valid 
conveyance  of  his  lands,  to  obtain  the  concurrence  of 
his  wife,  for  the  purpose  of  releasing  her  right  to  dower. 
Dower  could  This  release  could  be  effected  only  by  means  of  a  fine, 
by  "fine.  in  wliicli  the  wife  was  separately  examined.     And  when, 

as  often  happened,  the  wife's  concurrence  was  not  ob- 
tained, on  account  of  the  expense  involved  in  levying  a 
fine,  a  defect  in  the  title  obviously  existed  so  long  as 
Dovyer  incle-       ^]^g  ^yjfg  Jlyed.     As  the  right  to  dower  was  paramount 

pendent  of  lius-  _  ,  "  .  ... 

band's  debts.      to  the  alienation  of  the  husband,  so  it  was  quite  inde- 
pendent of  his  debts, —  even  of  those    owing    to  the 
A  legal  seisin     crovvn  (7i).      It  was  necessary,  however,  that  the  hus- 
require  .  band  should  be  seised  of  an  estate  of  inheritance  at  law; 

for,  the  Court  of  Chancery,  whilst  it  allowed  to  hus- 
bands curtesy  of  their  wives'  equitable  estates,  withheld 
from  wives  a  like  privilege  of  dower  out  of  the  equit- 

(m)  Litt.  ss.  36,  53  ;  2  Black.  («)  Co.  Litt.  31  a;    1  Roper's 

Com.  131;    1   Roper's  Husband       Husband  and  Wife,  411. 
and  Wife,  332. 
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able  estates  of  their  husbands  (o).  The  estate,  more-  Estate  must  not 
over,  must  have  been  held  in  severalty  or  in  common,  '' 
and  not  in  joint  tenancy  ;  for,  the  unity  of  interest 
which  characterizes  a  joint  tenancy,  forbids  the  intrusion 
into  such  a  tenancy  of  the  husband  or  wife  of  any  de- 
ceased joint  tenant;  on  the  decease  of  any  joint  tenant, 
his  surviving  companions  are  already  entitled,  under  the 
original  gift,  to  the  whole  subject  of  the  tenancy  (p). 
The  estate  was  also  required  to  be  an  estate  of  inherit- 
ance in  possession;  although  a  seisin  in  law,  obtained 
by  the  husband,  was  sufficient  to  cause  his  wife's  right 
of  dower  to  attach  (/]).  In  no  case,  also,  was  any  issue 
required  to  be  actually  born ;  it  was  sufficient  that  the 
wife  might  have  had  issue,  who  might  have  inherited. 
The  dower  of  the  widow,  in  gavelkind  lands,  consisted,  Dower  of  gaveK 
and  still  consists,  like  the  husband's  curtesy,  of  a  moiety 
only  and  continues  only  so  long  as  she  remains  unmar- 
ried and  chaste  (r). 

In  order  to  prevent  this  inconvenient  right  from  at- 
taching on  newly  purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without  his 
wife's  concurrence,  various  devices  were  resorted  to  in 
the  framing  of  purchase -deeds.  The  old-fashioned  Old  method  of 
method  of  barring  dower,  was  to  take  the  conveyance  to  "'"° 
the  purchaser  and  his  heirs,  to  the  use  of  the  purchaser 
and  a  trustee  and  the  heirs  of  the  purchaser;  but,  as  to 
the  estate  of  the  trustee,  it  was  declared  to  be  in  trust 
only  for  the  purchaser  and  his  heirs.  By  this  means, 
the  purchaser  and  the  trustee  became  joint  tenants  for 
life  of  the  legal  estate,  and  the  remainder  of  the  inherit- 
ance belonged  to  the  purchaser.  If,  therefore,  the  pur- 
chaser died  during  the  life  of  his  trustee,  the  latter  ac- 

(o)    1  Roper's  Husband  and  (g)  Co.  Litt.  .'Jla. 

Wife,  354.  (/)    Bac.  Abr.  tit.  Gavelkind 

(p)  Ibid.  366;  ante,  p.  lOG,  et  (A);  Rob.  Gav.  book  2,  c.  2, 
seq. 
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quired  in  law  an  estate  for  life  by  survivorship;  and,  as 
the  husband  had  never  been  solely  seised,  the  wife's 
dower  never  arose;  whilst  the  estate  for  life,  of  the 
trustee,  was  subject  in  equity  to  any  disposition  which 
the  husband  might  think  fit  to  make  by  his  will.  The 
husband  and  his  trustee  might  also,  at  any  time  during 
their  joint  lives,  make  a  valid  conveyance  to  a  pur- 
chaser, without  the  wife's  concurrence.  The  defect  of 
the  plan  was,  tliat  if  the  trustee  happened  to  die  during 
the  husband's  life,  the  latter  became  at  once  solely 
seised  of  an  estate  in 'fee  simple  in  possession ;  and  the 
wife's  right  to  dower  accordingly  attached.  Moreover, 
the  husband  could  never  make  any  conveyance  of  an 
estate  in  fee  simple,  without  the  concurrence  of  his 
trustee,  so  long  as  he  lived.  This  plan,  therefore,  gave 
way  to  another  method  of  framing  purchase  -  deeds, 
which  will  be  hereafter  explained  (s),  and  by  means  of 
which  the  wife's  dower  is  effectually  barred,  w^hilst  the 
husband  alone,  without  the  concurrence  of  any  other 
person,  can  effectually  convey  the  lands. 

Jointure.  The  right  of  dower  might  have  been  barred  altogether 

by  a  jointure,  agreed  to  be  accepted  by  the  intended 
wife,  previously  to  marriage,  in  lieu  of  dower.  This 
jointure,  was  either  legal  or  equitable.  A  legal  jointure 
was  first  authorized  by  the  Statute  of  Uses  {t),  which,  by 
turning  uses  into  legal  estates,  of  course  rendered  them 
liable  to  dower.  Under  the  provisions  of  this  statute, 
dower  may  be  barred  by  the  wife's  acceptance,  previ- 
ously to  marriage,  and  in  satisfaction  of  her  dower,  of  a 
competent  livelihood  of  freehold  lands  and  tenements, 
to  take  effect  in  profit  or  possession  presently  after  the 
death  of  the  husband,  for  the  life  of  the  wife  at  least  (m). 
If  the  jointure  be  made  after  marriage,  the  wife  may 

(^s)    See  post,  the  chapter  on  (u)  Co.  Litt.  3Gb;    2  Black. 

Executory  Interests.  Com.  137;    1  Roper's  Husband 

(0  27  Hen.  VIII.  c.  10.  and  Wife,  462. 
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elect  between  her  dower  and  her  jointure  (z?),  A  legal 
jointure,  however,  has  in  modern  times,  seldom  been  re- 
sorted to  as  a  method  of  barring  dower :  when  any 
jointure  has  been  made,  it  has  usually  been  merely  of  an 
equitable  kind ;  for,  if  the  intended  wife  be  of  age,  and 
a  party  to  the  settlement,  she  is  competent,  in  equity,  to 
extinguish  her  title  to  dower  upon  any  terms  to  which 
she  may  think  proper  to  agree  (a:).  And  if  the  wife  Equitable  join- 
should  have  accepted  an  equitable  jointure,  the  Court  of 
Chancery  will  effectually  restrain  her  from  setting  up 
any  claim  to  her  dower.  But  in  equity,  as  well  as  at 
law,  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  must  be  made  before  marriage. 

With  regard  to  women  married  since  the  1st  of  Ja-  Dower  under 
nuary,  1834,  the  doctrine  of  jointures  is  of  very  little 
moment.  For,  by  the  recent  act  for  the  amendment  of 
the  law  relating  to  dower  ( y),  the  dower  of  such  women 
has  been  placed  completely  within  the  power  of  their 
husbands.  Under  the  act,  no  wndow  is  entitled  to 
dower  out  of  any  land  which  shall  have  been  absolutely 
disposed  of  by  her  husband  in  his  lifetime,  or  by  his 
will  {z).  And  all  partial  estates  and  interests,  and 
all  charges  created  by  any  disposition  or  will  of  the 
husband,  and  all  debts,  incumbrances,  contracts,  and 
engagements,  to  which  his  lands  may  be  liable,  shall  be 
effectual  as  against  the  right  of  his  widow  to  dower  (a). 
The  husband  may  also,  either  wholly  or  partially,  de- 
prive his  wife  of  her  right  to  dower  by  any  declaration 
for  that  purpose  made  by  him,  by  any  deed,  or  by  his 
will  (6).  As  some  small  compensation  for  these  sacri- 
fices, the  act  has  granted  a  right  of  dower  out  of  lands 
to  which  the  husband  had  a  right  merely,  without  hav- 

{v)    1  Roper's   Husband  and  (z)  Sect.  4. 

Wife,  468.  (a)  Sect.  5. 

(x)  Ibid.  488.  {b)  Sects.  G,  7,  8. 
\y)  3  &  4  Will.  IV.  c.  105. 
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ing  had  even  a  legal  seisin  (c) ;  dower  is  also  extended  to 
equitable  as  well  as  legal  estates  of  inheritance  in  pos- 
session, excepting  of  course  estates  in  joint  tenancy  (d). 
The  effect  of  the  act  is  evidently  to  deprive  the  wife  of 
her  dower,  except  as  against  her  husband's  heir  at  law. 
If  the  husband  should  die  intestate,  and  possessed  of 
any  lands,  the  wife's  dower  out  of  such  lands  is  still 
left  her  for  her  support, — unless,  indeed,  tlie  husband 
Dpclaration  should  have  executed  a  declaration  to  the  contrary.  A 
against  dower,  declaration  of  this  kind  has,  unfortunately,  found  its 
way,  as  a  sort  of  common  form,  into  many  purchase 
deeds.  Its  insertion  seems  to  have  arisen  from  a  re- 
membrance of  the  troublesome  nature  of  dower  under 
the  old  law,  united  possibly  with  some  misapprehension 
of  the  effect  of  the  new  enactment.  But,  surely,  if  the 
estate  be  allowed  to  descend,  the  claim  of  the  wife  is 
at  least  equal  to  that  of  the  heir,  supposing  him  a  de- 
scendant of  the  husband  ;  and  far  superior,  if  the  heir 
be  a  lineal  ancestor,  or  remote  relation  (e).  The  proper 
method  seems  therefore  to  be,  to  omit  any  such  decla- 
ration against  dower,  and  so  to  leave  to  the  widow  a 
prospect  of  sharing  in  the  lands,  in  case  her  lord  shall 
not  think  proper  to  dispose  of  them. 

(c)  Sect.  3.        (d)  Sect.  2.  (e)  Sugd.  Ven.  and  Pur.  545. 
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Our  attention  has  hitherto  been  directed  to  real  pro- 
perty of  a  corporeal  kind.  We  have  considered  the 
usual  estates  which  may  be  held  in  such  property, — the 
mode  of  descent  of  such  estates  as  are  inheritable, — 
the  tenure  by  which  estates  in  fee  simple  are  holden, — 
and  the  usual  method  of  the  alienation  of  such  estates, 
whether  in  the  lifetime  of  the  owner,  or  by  his  will. 
We  have  also  noticed  the  modification  in  the  right  and 
manner  of  alienation,  produced  by  the  relation  of  hus- 
band and  wife.  Besides  corporeal  property,  we  have 
seen  (a)  that  there  exists  also  another  kind  of  property, 
which,  not  being  of  a  visible  and  tangible  nature,  is 
denominated  incorporeal.  This  kind  of  property,  though  Incorporeal 
it  may  accompany  that  which  is  corporeal,  yet  does  not  P"""?®'  y* 
in  itself  admit  of  actual  delivery.  When,  therefore,  it 
was  required  to  be  transferred  as  a  separate  subject  of 
property,  it  was  always  conveyed,  in  ancient  times,  by 
writing,  that  is,  by  deed ;  for  we  have  seen  (b),  that  for- 
merly all  legal  writings  were  in  fact  deeds.  Property 
of  an  incorporeal  kind  was,  therefore,  said  to  lie  in  grant,  Lay  in  grant. 
whilst  corporeal  property  was  said  to  lie  in  livery  (c). 
For,  the  word  grant,  though  it  comprehends  all  kinds 
of  conveyances,  yet,  more  strictly  and  properly  taken, 
is  a  conveyance  by  deed  only  {d).  And  livery,  as  we 
have  seen  (e),  is  the  technical  name  for  that  delivery, 
which  was  made  of  the  seisin,  or  feudal  possession,  on 
every  feoffment  of  lands  and  houses,  or  corporeal  here- 

(a)  Ante,  p.  10.  {d)  Shep.  Touch.  228. 

(b)  Ante,  p.  118.  (e)  Ante,  p.  113. 

(c)  Co.  Litt.  9  a. 
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ditaments.  In  this  difference  in  the  ancient  mode  of 
transfer,  accordingly  lay  the  chief  distinction  between 
Nfcw  enactment,  these  two  classes  of  property.  But,  as  we  have  seen  {f), 
tlie  act  to  amend  the  law  of  real  property  now  provides 
tliat  all  corporeal  tenements  and  hereditaments  shall, 
as  regards  the  convevance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery  (^). 
And  the  only  practical  difference  now  is,  that  a  grant  of 
corporeal  hereditaments  requires  the  stamp  which  would 
have  been  affixed  to  the  barpain  and  sale  or  lease  for 
a  year,  whereas  a  grant  of  incorporeal  hereditaments 
requires  no  such  stamp. 

(/)  Ante,  p.  139. 

(g)  Stat.  8  &  9  Vict.  c.  106,  s.  2. 
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CHAPTER  I. 

OF  A  REVERSION  AND  A  VESTED  REMAINDER. 

The  first  kind  of  incorporeal  hereditament  which  we 
shall  mention,  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not ;  and,  for  this 
reason,  it  is  not  usually  classed  with  those  hereditaments, 
which  are  essentially  and  entirely  of  an  incorporeal 
kind.  But  as  this  hereditament  partakes,  during  its 
existence,  very  strongly  of  the  nature  and  attributes 
of  other  incorporeal  hereditaments,  particularly  in  its 
always  permitting,  and  generally  requiring,  a  deed  of 
grant  for  its  transfer, — it  is  here  classed  with  such  here- 
ditaments. It  is  called,  according  to  the  mode  of  its 
creation,  a  reversion  or  a  vested  remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even  if 
he  should  grant  an  estate  tail,  it  is  evident  that  he  will 
not  thereby  dispose  of  all  his  interest ;  for,  in  each  case, 
his  grantee  has  a  less  estate  than  himself  Accordingly, 
on  the  expiration  of  the  term  of  years,  or  on  the  decease 
of  the  tenant  for  life,  or  on  the  decease  of  the  donee  in 
tail  without  having  barred  his  estate  tail  and  without 
issue,  the  remaining  interest  of  the  tenant  in  fee  will 
revert  to  himself  or  his  heirs,  and  he  or  his  heir  will 
again  become  tenant  in  fee  simple  in  possession.  The 
smaller  estate  which  he  has  so  granted  is  called,  during 
its  continuance,  the  particular  estate,  being  only  a  part,  Pariicular  cs- 
or  particula,  of  the  estate  in  fee  (a).  And,  during  the  ^'®" 
continuance  of  such  particular  estate,  the  interest  of  the 
tenant  in  fee  simple,  which  still  remains  undisposed  of 

(«)  2  Black.  Com.  165. 
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—  that  is,  his  present  estate,  in  virtue  of  which  he   is 
to  have  again  the  possession  at  some   future  time — is 
Reversion.         called  his  revei's'wn  (h). 

If,  at  the  same  time  with  the  grant  of  the  particular 

estate,  he  should  also  dispose  of  this  remaining  interest 

or  reversion,  or  any  part  thereof,  to  some  other  person, 

it  then  changes  its  name,  and  is  termed,  not  a  reversion, 

Remainder.        but  a  remainder  (c).     Thus,  if  a  grant  be  made  by  A.,  a 

tenant  in  fee  simple,  to  B.  for  life,  and  after  his  decease 

to  C.  and  his  heirs,  the  whole  fee  simple  of  A.  will  be 

disposed  of,  and  C.'s  interest  will  be  termed  a.remainder, 

A  remainder       expectant  on  the  decease  of  B.     A  remainder,  therefore, 

presTelant^""    ^Iways    has    its  origin  in    express    grant:    a   reversion 

merely  arises  incidentally,  in  consequence  of  the  grant 

of  the  particular  estate.     It   is  created  simply  by  the 

law,  whilst  a  remainder    springs  from  the   act  of  the 

parties  (c?). 

A  reversion  on         1-  And,  first,   of  a  reversion.      If  the  tenant  in   fee 

a  lease  for  years,  simple  should  have  made  a  lease  merely  for  a  term  of 

years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 

continuance  of  his  old   estate,  with  respect  to  himself 

and  his  heirs,  and  to  all  other  persons  but  the  tenant 

for  years.     The  owner  of  the  fee  simple  is  regarded  as 

having  simply  placed  a  bailiff  on  his  property  (e) ;  and 

the  consequence  is,  that,  subject  to  the  lease,  the  owner's 

rights  of  alienation    remain  unimpaired,    and    may  be 

exercised  in  the  same  manner  as  before.     The  feudal 

possession  or  seisin  has  not  been  parted  with.     And  a 

may  be  con-       Conveyance  of  the  reversion  may,  therefore,  be  made  by 

veyed  by  feoft-    g^  feoffment,  with  livery  of  seisin,  made  with  the  consent 

ment,  '  ''  .  . 

or  by  deed  of      of  the  tenant  for  years  {f).    But,  if  this  mode  of  transfer 


grant. 


(b)  Co.  Litt.  22  b,  142  b.  (e)  Watk.  Descents,  108,  (113, 

(c)  Litt.  ss.  215,  217.  4tb  ed.) 

(d)  2  Black.  Com.  1G3.  (/)  Co.  Lit.  48  b,  n.  (8). 
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should  not  be  thought  eligible,  a  grant  by  deed  will  be 
equally  efficacious.  For,  the  estate  of  the  grantor  is 
strictly  incorporeal,  the  tenant  for  years  having  the 
actual  possession  of  the  lands:  so  long,  therefore,  as 
such  actual  possession  continues,  the  estate  in  fee  simple 
is  strictly  an  incorporeal  reversion,  which,  together  with 
the  seisin  or  feudal  possession,  may  be  conveyed  by  deed 
of  grant  (^).  But,  if  the  tenant  in  fee  simple  should  have  A  reversion  on  a 
made  a  lease  for  life,  he  must  have  parted  with  his 
seisin  to  the  tenant  for  life ;  for,  an  estate  for  life  is  an 
estate  of  freehold,  and  such  tenant  for  life  will,  therefore, 
during  his  life,  continue  to  be  the  freeholder,  or  holder 
of  the  feudal  seisin  (h).  No  feoffment  can  consequently 
be  made  by  the  tenant  in  fee  simple;  for,  he  has  no 
seisin  of  which  to  make  livery.  His  reversion  is  but  a 
fragment  of  his  old  estate,  and  remains  purely  incor- 
poreal, until,  by  the  dropping  of  the  life  of  the  grantee, 
it  shall  again  become  an  estate  in  possession.  Till  then, 
that  is,  so  long  as  it  remains  a  reversion  expectant  on 
an  estate  of  freehold,  it  can  only  be  conveyed,  like  all  must  l^e  con- 

'  •'  r  r.        veyed  by  deed 

other  incorporeal  hereditaments  when  apart  from  what  or  giant. 
is  corporeal,  by  a  deed  of  grant  (i). 

We  have  before  mentioned  {k),  that,  in  the  case  of  a 
lease  for  life  or  years,  a  tenure  is  created  between  the 
parties,  the  lessee  becoming  tenant  to  the  lessor.  To 
this  tenure  are  usually  incident  two  things, /mZ^y(Z)  and  Fealty  and  rent. 
rent.  The  oath  of  fealty  is  now  never  exacted ;  but  the 
rent,  which  may  be  reserved,  is  of  practical  importance. 
This  rent  is  called  in  law  rent  service  (m),  in  order  to  I^ent  service, 
distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the  services 

(g)  Perkins,   s.  221  ;   Doe  d.  (i)  Shep.  Touch.  230. 

Were  v.  Cole,  7  Barn.   &  Cres.  (/c)  Ante,  p.  89. 

243,  248  ;  (uite,  p.  141.  (/)  Jnte,  p.  96. 

(k)  Watk.  Descents,  109,  (111,  (/«)  Co.  Litt.  142  a. 
4th  ed.);  ante,  p.  112. 
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anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarily,  of  money;  for,  it  may  be 
rendered  in  corn,  or  in  any  thing  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant  an 
A  deed  hitherto  acknowledgment  of  his  tenancy.  To  the  reservation  of 
iinnecessaiy  to    ^  rent  scrvicc,  a  deed  has  until  recently  been  not  abso- 

the  reservation  '  •'  _ 

of  a  rent.  lutely  necessary  (/?).     For,  although  the  rent  is  an  incor- 

poreal hereditament,  yet  the  law  considered  that  the 
same  ceremony,  by  which  the  nature  and  duration  of  the 
estate  were  fixed  and  evidenced,  was  sufficient  also  to 

New  enactment,  ascertain  the  rent  to  be  paid  for  it.  But,  by  the  recent 
act  to  amend  the  law  of  real  property  (o),  it  is  now  pro- 
vided that  a  lease,  required  by  law  to  be  in  writing,  of 
any  tenements  or  hereditaments,  shall  be  void  at  law, 
unless  made  by  deed.  In  every  case,  therefore,  where 
the  Statute  of  Frauds  (p)  has  required  leases  to  be  in 
writing,  they  must  now  be  made  by  deed.  But,  accord- 
ing to  the  exception  in  that  statute  (q),  where  the  lease 
does  not  exceed  three  years  from  the  making,  a  rent  of 
two-thirds  of  the  full  improved  value,  or  more,  may  still 

Kent  issues  out  be  reserved  by  parol  merely.    Rent  service,  when  created, 

til  ^landif  ""^^  °^  ^^  considered  to  be  issuing  out  of  every  part  of  the  land 
in  respect  of  which  it  is  paid  (r) ;  one  part  of  the  land  is 

Distress.  as  much    subject  to  it  as  another.     For  the   recovery 

of  rent  service,  the  well  known  remedy  is  by  distress 
and  sale  of  the  goods  of  the  tenant,  found  on  any  part 
of  the  premises.  This  remedy  for  the  recovery  of  rent 
service,  belongs  to  the  landlord  of  common  right,  with- 
out any  express  agreement  (s).     In  modern  times  it  has 

(rt)  Litt.  S.214;  Co.LUt.l43a.  (p)  Stat.  29  Car.  II.  c.  3  ;  a«/e, 

(o)  Stat.   8  &  9  Vict.  c.  lOG,      p.  120. 
s.  3,  repealing  stat.  7  &  8  Vict.  (q)  Sect.  2. 

c.  76,  s.  4,  to  the  same  eflbct.  (;)  Co.  Litt.  47a,  142  a. 

(s)  Litt.  ss.  213,  214. 
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been  extended  and  facilitated  by  various  acts  of  parlia- 
ment (0- 

In  addition  to  the  remedy  by  distress,  there  is  usually   Condition  of  re- 
contained  in  leases  a  condition  of  re-entry,  empowering  ^°"^y- 
the  landlord,  in  default  of  payment  of  the  rent  for  a 
certain  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.     When  such  a  condition  is  in- 
serted, the  estate  of  the  tenant,  whether  for  life  or  years, 
becomes    determinable    on    such    re-entry.      In    former 
times,  before  any  entry  could  be  made  under  a  proviso 
or  condition  for  re-entry  on  non-payment  of  rent,   the 
landlord  was  required  to  make  a  demand,  upon  the  pre-  Demand  for- 
mises,  of  the  precise  rent  due,  at  a  convenient  time  before  "^^'  ^  "^'l""^"' 
sunset  of  the  last  day  when  the  rent  could  be  paid,  ac- 
cording to  the  condition ;  thus,  if  the  proviso  were  for 
re-entry  on  non-payment  of  the  rent  by  the  space  of 
thirty  days,  the  demand  must  have  been  made  on  the 
thirtieth  day  (u).     But  now,  if  half  a  year's  rent  is  due?  Modem  pro- 
and  no  sufficient  distress  is  found  on  the  premises,  the  <^«^6<^'°8s- 
landlord  may  recover  the  premises  by  action  of  eject- 
ment, without  any  formal  demand  or  entry  (v) ;  but  all 
proceedings  are  to  cease,  on  payment,  by  the  tenant, 
of  all  arrears  and  costs,  at  any  time  before  the  trial  (x). 
Formerly,  also,  the  tenant  might,  at  an  indefinite  time 
after  he  was  ejected,  have  filed  his  bill  in  the  Court  of 
Chancery,   and   he  would    have  been  relieved  by  that 
Court  from  the  forfeiture  he  had  incurred,  on  his  pay- 
ment to  his  landlord  of  all  arrears  and  costs.     But  now, 
the  right  of  the  tenant  to  apply  for  relief  in  equity,  is 

(0  Stat.  2  Wm.  &  Mary,  c.  5  ;  (v)  Stat.  4  Geo.  II.  c.  28;  11 

8  Anne,  c.  14;  4  Geo.  11.  c.  28;  Geo.  IV.  &  1  Will.  IV.  c.  70,  ss. 

and  11  Geo.  II.  c.  19  ;  Co.  Litt.  3G,  37,  38. 

47b,  n.  (7);  stat.  3  &4  Wm.  IV.  (,r)  Stat.  4  Geo.  II.  c.  28,  s. 4. 

c.  42,  ss.  37,  38.  ''^  An  under-tenant  has  the  same  pri 

(?/)  1  Wms.  Saunders,  287,  n.  vilege.    Doe  d.  Wi/utt  v.  Byron, 

(16).  1  C.  B.  623. 
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entry  formerly 
inalienable. 


restricted  to  six  calendar  months  next  after  the  execution 
The  benefit  of  a  of  the  judgment  on  the  ejectment  (y).  In  ancient  times, 
also,  the  benefit  of  a  condition  of  re-entry  could  belong 
only  to  the  landlord  and  his  heirs ;  for,  the  law  would 
not  allow  of  the  transfer  of  a  mere  conditional  right  to 
put  an  end  to  the  estate  of  another  (z).  A  right  of  re- 
entry was  considered  in  the  same  light  as  a  right  to  bring 
an  action  for  money  due ;  which  right,  in  ancient  times, 
was  not  assignable.  This  doctrine  sometimes  occasioned 
considerable  inconvenience ;  and  in  the  reign  of  Henry 
VIIT.  it  was  found  to  press  hardly  on  the  grantees,  from 
the  crown,  of  the  lands  of  the  dissolved  monasteries. 
For,  these  grantees  were  of  course  unable  to  take  advan- 
tage of  the  conditions  of  re-entry,  which  the  monks  had 
inserted  in  the  leases  of  their  tenants.  A  parliamentary 
remedy  was,  therefore,  applied  for  the  benefit  of  the 
favourites  of  the  crown ;  and  the  opportunity  was  taken 
for  making  the  same  provision  for  the  public  at  large. 
A  statute  was  accordingly  passed  («),  which  enacts,  that, 
as  well  the  grantees  of  the  crown,  as  all  other  persons 
being  grantees  (b)  or  assignees,  their  heirs,  executors, 
successors,  and  assigns,  shall  have  the  like  advantages 
against  the  lessees,  by  entry  for  non-payment  of  rent,  or 
for  doing  of  waste,  or  other  forfeiture,  as  the  lessors  or 
grantors  themselves,  or  their  heirs  or  successors,  might 
at  any  time  have  had  or  enjoyed ;  and  this  statute  is  still 
in  force.  There  exist  also  further  means  for  the  recovery 
of  rent,  in  certain  actions  at  law,  which  the  landlord  may 
bring  against  his  tenant  for  obtaining  payment. 


Remedy  by 
statute. 


Actions  at  law. 


Rent  service  Rent  service,  being  incident  to  the  reversion,  passes 

of  the  reversion.  ^Y  ^  grant  of  such  reversion,  without  the  necessity  of 


(,y)  Sect.  2  ;  Bowser  v.  Colli/, 
1  1 1  arc,  109. 

{z)  Liu.  ss.  347,  348  J  Co. 
Litt.  265  a,  n.  (1). 

(a)  Stat.  32  Hen.  VIII.  c.  34; 


Co.  Litt.  215  a;  Merwoodv.  Old- 
know,  3  Mau.  &  Selvv.  382,  394. 
{h)  A   lessee  of  the   reversion 
is  within  the  act,  Wright  v.  Bw- 
roiighes,  3  C.  B.  685. 
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any  express    mention    of  the    rent  (c).       Formerly,   no 
grant  could  be  made  of  any  reversion,  without  the  con- 
sent of  the  tenant,  expressed  by  what  was  called  his 
attornment  to  his   new  landlord  {d).      It  was  thought  Aitomment. 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord  imposed   upon   him  without  his    consent;    for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of  a 
much  more  personal  nature  than  it  is  at  present.     The 
tenant,    therefore,   was   able  to    prevent  his   lord    from 
making  a  conveyance  to  any  person,  whom  he  did  not 
choose  to  accept  as  a  landlord ;  for,  he  could  refuse  to 
attorn  tenant  to  the  purchaser,  and,  without  attornment, 
the   grant  was  invalid.     The  landlord,  however,  had  it 
always  in  his  power  to  convey  his  reversion  by  the  ex- 
pensive process  of  a  fine,  duly  levied  in  the  Court  of  Fine. 
Common  Pleas ;  for,  this  method  of  conveyance,  being 
judicial  in  its  nature,  was  carried  into  effect  without  the 
tenant's  concurrence ;  and  the  attornment  of  the  tenant, 
which  for  many  purposes  was  desirable,  could  in  such 
case  be  compelled  (e).     It  can  easily  be  imagined,  that 
a  doctrine  such  as  this,  was  found  inconvenient,  when 
the  rent   paid  by  the  tenant  became  the  only  service  of 
any  benefit  rendered  to  the  landlord.     The  necessity  of  Attornment 
attornment  to  the  validity  of  the  grant  of  a  reversion,  ^  °  '^  "^  • 
was  accordingly  abolished  by  a  statute  passed  in  the 
reign  of  Queen  Anne(/').     But  the  statute  very  pro- 
perly provides  (^),  that  no  tenant  shall  be  prejudiced  or 
damaged  by  payment  of  his  rent  to  the  grantor,  or  by 
breach  of  any  condition  for  non-payment  of  rent,  before 
notice  of  the  grant  shall  be  given  to  him  by  the  grantee. 
And,    by    a   more    recent   statute  (A),    any   attornment, 
which  may  be  made  by  tenants,  without  their  landlord's 

(c)  Litt.   ss.  228,   229,   572  ;  (/)  Stat.  4  &  5  Anne,  c.   16, 
Perk.  s.  113.                                          s.  9. 

(d)  Litt.   ss.   551,  567,  568,  (g)  Sect.  10. 

569;  Co.  Litt.  309  a,  n.(l).  (//)  Stat.    11    Geo.   IL    c.    19, 

(e)  Shep.  Touch.  254.  s.  11. 

o2 


196  OF  INCORPOREAL  HEREDITAMENTS. 

consent,  to  stranoers  claimino;  title  to  the  estate  of  their 
landlords,  is  rendered  null  and  void.  Nothing,  there- 
fore, is  now  necessary  for  the  valid  conveyance  of  any 
rent  service,  but  a  grant  by  deed  of  the  reversion,  to 
which  such  rent  is  incident.  When  the  conveyance  is 
made  to  the  tenant  himself,  it  is  called  a  release  (i). 

Rent  formerly         Tlic  doctrine  that  rent  service,  being  incident  to  the 

lost  by  destruc"  i-gversion,  alwavs  follows  such  reversion,  formerly  save 
tioi)  ot  the  fe-         .  '  ''  ^  J    ^ 

veision.  rise  to  the  curious  and  unpleasant  consequence  of  the 

rent  being  sometimes  lost,  when  the  reversion  was 
destroyed.  For,  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.  For  instance,  suppose  A.  to  be  a  tenant  of  lands 
for  a  term  of  years,  and  B.  to  be  his  under-tenant  for  a 
less  term  of  years  at  a  certain  rent ;  this  rent  is  an  in- 
cident of  A.'s  reversion,  that  is,  of  the  term  of  years 
belonging  to  A.  If,  then,  A.'s  term  .should  by  any 
means  be  destroyed,  the  rent  paid  to  him  by  B.  would, 
as  an  incident  of  such  term,  have  hitherto  been  destroyed 
also.  Now,  by  the  rules  of  law,  a  conveyance  of  the 
immediate  fee  simple  to  A.  would  at  once  destroy  his 
term, — it  not  being  possible  that  the  term  of  years  and 
the  estate  in  fee  simple  should  subsist  together.  In 
Merger.  legal  language,  the  term  of  years  would  be  merged  in  the 

larger  estate  in  fee  simple ;  and,  the  term  being  merged 
and  gone,  it  followed,  as  a  necessary  consequence,  that 
all  its  incidents,  of  which  B.'s  rent  was  one,  should  cease 
I.eases  surren-     ^^^^o  (Ji).     This  unpleasant  result  was  some  time  since 
(leied  in  order     provided  for  and  obviated,  with  respect  to  leases  sur- 

to  be  renewed.  -,         ,    .  ^  .  [.     , 

rendered  m   order  to   be  renewed, — the  owners  or   the 

new  leases  being  invested  with  the  same  right  to  the  rent 

of  under-tenants,  and  the  same   remedy   for   recovery 

thereof,  as  if  the  original  leases  had  been  kept  on  foot  (l). 

(j)  Ante,^.  141.  3  Prest.  Conv.  138;  extended  to 

(/c)    Webb  V.  Rjis&ell,  3  T.  R.  crown  lands  by  stat.  8  &  9  Vict. 

393.  c.  99,  s.  7. 
{l)  Stat.  4  Geo.  II.c.28,  b.6; 
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But,  in  all  other  cases,  the  inconvenience  continued, 
until  a  remedy  was  provided  by  the  act  to  simphfy  the 
transfer  of  property  {m).  This  act,  however,  was  shortly  Xew  enact- 
afterwards  repealed  by  the  act  to  amend  the  law  of  real  '"^°^* 
property  (n),  which  provides,  in  a  more  efficient  though 
somewhat  crabbed  clause  (o),  that  when  the  reversion 
expectant  on  a  lease,  made  either  before  or  after  the 
passing  of  the  act,  of  any  tenements  or  hereditaments  of 
any  tenure,  shall,  after  the  1st  of  October,  1845,  be  sur- 
rendered or  merge,  the  estate  which  shall  for  the  time 
being  confer,  as  against  the  tenant  under  the  same  lease, 
the  next  vested  right  to  the  same  tenements  or  here- 
ditaments, shall,  to  the  extent  and  for  the  purpose  of 
preserving  such  incidents  to  and  obligations  on  the  same 
reversion  as,  but  for  the  surrender  or  merger  thereof, 
would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  same  lease. 

2.  A   remainder  chiefly   differs    from  a  reversion  in  A  remainder. 
this, — that,  between  the  owner  of  the  particular  estate 
and  the  owner  of  the  remainder  (called  the  remainder- 
man), no  tenure  exists.     They  both  derive  their  estates  No  tenure  be- 
from  the  same  source,  the  grant  of  the  owner  in  fee  puiar  tenant 
simple ;  and  one  of  them  has  no  more  right  to  be  lord  ^'^^  remainder- 
than  the   other.     But,   as  all  estates  must  be  holden  of 
some  person, — in  the  case  of  a  grant  of  a   particular 
estate,  with   a  remainder  in  fee  simple,  the    particular 
tenant  and  the  remainder-man  both  hold  their  estates 
of  the  same  chief  lord,  as  their  grantor  held  before  {j)). 
It  consequently  follows,  that  no  rent  service  is  incident  No  rent  service. 
to  a  remainder,  as  it  usually  is  to  a  reversion  ;  for,  rent 
service  is  an  incident  of  tenure,  and  in   this  case  no 
tenure  exists.     The  other  point  of  difference  between  a 
reversion  and  a  remainder  we  have  already  noticed  {q), 
namely,   that   a   reversion  arises   necessarily  from   the 

(wj)  Stat.  7  &  8  Vict,  c.   76,  (o)  Sect.  9. 

s.  12.  {p)  Litt.  s.  215. 

{v)  Stat.  8  &  9  Vict.  c.  106.  {q)  Ante,  p.  190. 
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Powers  of  alien 
ulioD, 


may  be  exer. 
cised  concur- 
renily. 


Example. 


grant  of  the  particular  estate,  being  simply  that  part  of 
the  estate  of  the  grantor  which  remains  undisposed  of, 
but  a  remainder  is  always  itself  created  by  an  express 
grant. 

We  have  seen  that  the  powers  of  alienation  possessed 
by  a  tenant  in  fee  simple,  enable  him  to  make  a  lease  for 
a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as 
to  grant  an  estate  in  fee  simple.  But  these  powers  are 
not  simply  in  the  alternative ;  for,  he  may  exercise  all 
these  powers  of  alienation  at  one  and  the  same  moment ; 
provided,  of  course,  that  his  grantees  come  in,  one  at  a 
time,  in  some  prescribed  order,  the  one  waiting  for 
liberty  to  enter,  until  the  estate  of  the  other  is  deter- 
mined. In  such  a  case,  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of;  and  if  a  feoffment  should  be 
employed,  there  would,  until  recently,  have  been  no  oc- 
casion for  a  deed  to  limit  or  mark  out  the  estates  of 
those,  who  could  not  have  immediate  possession  (/•). 
The  seisin  would  have  been  delivered  to  the  first  person 
who  was  to  have  possession  (s) ;  and,  if  such  person  was 
to  have  been  only  a  tenant  for  a  term  of  years,  such 
seisin  would  have  immediately  vested  in  the  prescribed 
owner  of  the  first  estate  of  freehold,  whose  bailiff  the 
tenant  for  years  is  accounted  to  be.  From  such  first 
freeholder,  on  the  determination  of  his  estate,  the 
seisin,  by  whatever  means  vested  in  him,  will  devolve 
on  the  other  grantees  of  freehold  estates,  in  the  order 
in  which  their  estates  are  limited  to  come  into  posses- 
sion. So  long  as  a  regular  order  is  thus  laid  down, 
in  which  the  possession  of  the  lands  may  devolve,  it 
matters  not  how  many  kinds  of  estates  are  granted, 
or  on  how  many  persons  the  same  estate  is  bestowed. 
Thus,  a  grant  may  be  made  at  once  to  fifty  different 
people   separately  for  their   lives.      In   such  case  the 


(r)  Litt.  s.  60;  Co.  Litt.  143  a. 
But  see  now  stat.  8  &  9  Vict.  c. 
106,  s.  3,  ante,  p.  121. 


(a)  Litt.  s.  60;    2  Black.  Coin, 
167. 
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grantee  for  life  who  is  first  to  have  the  possession,  is 
the  particular  tenant,  to  whom,  on  a  feoffment,  seisin 
would  be  delivered,  and  all  the  rest  are  remainder  men  ; 
whilst  the  reversion  in  fee  simple,  expectant  on  the  de- 
cease of  them  all,  remains  with  the  grantor.  The  second 
grantee  for  life  has  a  remainder  expectant  on  the  de- 
cease of  the  first,  and  will  be  entitled  to  possession  on 
the  determination  of  the  estate  of  the  first,  either  by  his 
decease,  or  in  case  of  his  forfeiture,  or  otherwise.  The 
third  grantee  must  wait  till  the  estate  both  of  the  first 
and  second  shall  have  determined ;  and  so  of  the  rest. 
The  mode  in  which  such  a  set  of  estates  would  be  marked 
out  is  as  follows : — To  A.  for  his  life,  and  after  his  de- 
cease to  B.  for  his  life,  and  after  his  decease  to  C.  for 
his  life,  and  so  on.  This  method  of  limitation  is  quite 
sufficient  for  the  purpose,  although  it  by  no  means  ex- 
presses all  that  is  meant.  The  estates  of  B.  and  C.  and 
the  rest,  are  intended  to  be  as  immediately  and  effec- 
tually vested  in  them,  as  the  estate  of  A. ;  so  that,  if  A. 
were  to  forfeit  his  estate,  B.  would  have  an  immediate 
right  to  the  possession ;  and  so  again  C.  would  have  a 
right  to  enter,  whenever  the  estates  both  of  A.  and  B. 
might  determine.  But,  owing  to  the  necessary  infir- 
mity of  language,  all  this  cannot  be  expressed  in  the 
limitations  of  every  ordinary  deed.  The  words  "  and  Words  used  to 
after  his  decease"  are,  therefore,  considered  a  sufficient  remaTnderafter 
expression  of  an  intention  to  confer  a  vested  remainder  a  life  interest. 
after  an  estate  for  life.  In  the  case  we  have  selected 
of  numerous  estates,  every  one  given  only  for  the  life  of 
each  grantee,  it  is  manifest  that  very  many  of  the 
grantees  can  derive  no  benefit;  and,  should  the  first 
grantee  survive  all  the  others,  and  not  forfeit  his  estate, 
not  one  of  them  will  take  anything.  Nevertheless,  each  A  vested  re- 
one  of  these  grantees  has  an  estate  for  life  in  remainder,  ^on'veyed"b7 
immediately  vested  in  him ;  and  each  of  these  remainders  d'^ed  of  grant. 
is  capable  of  being  transferred,  both  at  law  and  in 
equity,  by  a  deed  of  grant,  in  the  same  manner  as  a 
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reversion.  In  the  same  way,  a  grant  may  be  made  of 
a  term  of  years  to  one  person,  an  estate  for  life  to 
another,  an  estate  in  tail  to  a  third,  and  last  of  all  an 
estate  in  fee  simple  to  a  fourth ;  and  these  grantees  may 
be  entitled  to  possession  in  any  prescribed  order,  except 
as  to  the  grantee  of  the  estate  in  fee  simple,  who  must 
necessarily  come  last ;  for,  his  estate,  if  not  literally 
interminable,  yet  carries  with  it  an  interminable  power 
of  alienation,  which  would  keep  all  the  other  grantees 
for  ever  out  of  possession.  But  the  estate  tail  may 
come  first  into  possession,  then  the  estate  for  life,  and 
then  the  term  of  years ;  or  the  order  may  be  reversed, 
and  the  term  of  years  come  first,  then  the  estate  for  life, 
then  the  estate  tail,  and  lastly  the  estate  in  fee  simple, 
which,  as  we  have  said,  must  wait  for  possession,  till  all 
the  others  shall  have  been  determined.  When  a  re- 
mainder comes  after  an  estate  tail,  it  is  hable  to  be 
barred  by  the  tenant  in  tail,  as  we  have  already  seen. 
Definition  of  a  This  risk  it  must  run.  But,  if  any  estate,  be  it  ever  so 
mainde'r!'  small,  is  always  ready,  from   its   commencement  to  its 

end,  to  come  into  possession  the  moment  the  prior 
estates,  be  they  what  they  may,  happen  to  determine, — ■ 
it  is  then  a  vested  remainder,  and  recognized  in  law  as  an 
estate  grantable  by  deed  {t).  It  would  be  an  estate  in 
possession,  were  it  not  that  other  estates  have  a  prior 
claim ;  and  their  priority  alone  postpones,  or  perhaps 
may  entirely  prevent,  possession  being  taken  by  the 
remainder-man.  The  gift  is  immediate ;  but  the  enjoy- 
ment must  necessarily  depend  on  the  determination  of 
the  estates  of  those,  who  have  a  prior  right  to  the  pos-  " 
session. 


In  all  the  cases  which  we  have  as  yet  considered, 
each  of  the  remainders  has  belonged  to  a  different 
person.     No  one  person  has  had  more  than  one  estate. 

(0  Fearne,  Cont.  Rem.  216;  2  Prest.  Abst.  113. 
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A.,  B.  and  C.  may  each  have  had  estates  for  hfe;  or, 
the  one  may  have  had  a  term  of  years,  the  other  an 
estate  for  hfe,  and  the  last  a  remainder  in  tail,  or  in  fee 
simple.  But  no  one  of  them  has  as  yet  had  more  than 
one  estate.      It  is  possible,  however,  that  one  person  Onepeisonmay 

1  1  ,    •  •  i  .1  have  more  thaa 

may  nave,  under  certam  circumstances,  more  than  one  ^^^^  estate. 
estate  in  the  same  land  at  the  same  time, — one  of  his 
estates  being  in  possession,  and  the  other  in  remainder, 
or  perhaps  all  of  them  being  remainders.     The  limita- 
tion of  a  remainder  in  tail,  or  in  fee  simple,  to  a  person 
who  has  already  an  estate  of  freehold,   as   for  life,  is 
governed  by  a  rule  of  law,  known  by  the  name  of  the 
rule  in  Shelley  s  case, — so  called  from  a  celebrated  case  RuleinS/iei/ei/'s 
in  Lord  Coke's  time,  in  which  the  subject  was  much  '^^^^' 
discussed  (m);  although  the  rule  itself  is  of  very  ancient 
date  {x).      As    this    rule    is    generally    supposed    to   be 
highly  technical,  and  founded  on  principles  not  easily  to 
be  perceived,  it  may  be  well  to  proceed  gradually  in  the 
attempt  to  explain  it. 

We  have  already  seen,  that  in  ancient  times  the  Feudal  holdings 
feudal  holding  of  an  estate  granted  to  a  vassal,  con-  oniy. 
tinned  only  for  his  Y\^e{y).  And,  from  the  earliest  times 
to  the  present  day,  a  grant  or  conveyance  of  lands, 
made  by  any  instrument  (a  will  only  excepted),  to  A.  B. 
simply,  without  further  words,  will  give  him  an  estate 
for  his  life,  and  no  longer.  If  the  grant  was  anciently 
made  to  him  and  his  heirs,  his  heir,  on  his  death,  be- 
came entitled;  and  it  was  not  in  the  power  of  the  an- 
cestor to  prevent  the  descent  of  his  estate  accordingly. 
He  could  not  sell  it  without  the  consent  of  his  lord; 
much  less  could  he  then  devise  it  by  his  will.     The 

(m)   Shelley's  case,   1  Rep.  94,  941,  n.  (c);   38  Edw.  III.  26  b; 

104,  40  Edw.  III.  9. 

(x)   Year  Book,   18  Edw.  II.  (y)  Ante,  p.  16. 

577,  translated  7  Man.  &  Gran. 
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To  A.  for  his 

lile,  and  alter 
his  decease  to 
liis  heirs. 


Words  of  limi- 
tation. 


ownership  of  an  estate  in  fee  simple  was  then  but  httle 
more  advantageous  than  the  possession  of  a  hfe  interest 
at  the  present  day.  The  powers  of  ahenation  belonging 
to  such  ownership,  together  with  the  liabilities  to  which 
it  is  subject,  have  almost  all  been  of  slow  and  gradual 
growth,  as  has  already  been  pointed  out  in  different 
parts  of  the  preceding  chapters  {z).  A  tenant  in  fee 
simple  was,  accordingly,  a  person  who  held  to  him  and 
his  heirs;  that  is,  the  land  was  given  to  him,  to  hold  for 
his  life,  and  to  his  heirs,  to  hold  after  his  decease.  It 
cannot,  therefore,  be  wondered  at,  that  a  gift,  expressly 
in  these  terms,  "  To  A.  for  his  life,  and  after  his  decease 
to  his  heirs, "  should  have  been  anciently  regarded  as 
identical  with  a  gift  to  A.  and  his  heirs,  that  is,  a  gift 
in  fee  simple.  Nor,  if  such  was  the  law  formerly,  can 
it  be  matter  of  surprise  that  the  same  rule  should 
have  continued  to  prevail  up  to  the  present  time.  Such 
indeed  has  been  the  case.  Notwithstanding  the  vast 
power  of  alienation  now  possessed  by  a  tenant  in  fee 
simple,  and  the  great  liability  of  such  an  estate  to  in- 
voluntary alienation  for  the  purpose  of  satisfying  the 
debts  of  the  present  tenant,  the  same  rule  still  holds; 
and  a  grant  to  A.  for  his  life,  and  after  his  decease  to 
his  heirs,  will  now  convey  to  him  an  estate  in  fee  simple, 
with  all  its  incidents;  and,  in  the  same  manner,  a  grant 
to  A.  for  his  life,  and  after  his  decease  to  the  heirs  of 
his  body,  will  now  convey  to  him  an  estate  tail,  as  effec- 
tually as  a  grant  to  him  and  the  heirs  of  his  body.  In 
these  cases,  therefore,  as  well  as  in  ordinary  limitations 
to  A.  and  his  heirs,  or  to  A.  and  the  heirs  of  his  body, 
the  words  hei7-s,  and  heirs  of  his  body,  are  said  to  be 
words  of  limitation,  that  is,  words  which  limit  or  mark 
out  the  estate  to  be  taken  by  the  grantee  (a).  At  the 
present  day,  when  the  heir  is  perhaps  the  last  person 

(z)  Ante,  pp.  17,  29— 3G,  52       Ftrriu  v.  Blake,  ante,  pp.  167, 
—55.  168. 

(a)    See  ante,  pp.  114,  115; 
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likely  to  get  the  estate,  these  words  of  limitation  are  re- 
garded simply  as  formal  means  of  conferring  powers 
and  privileges  on  the  grantee  —  as  mere  technicalities, 
and  nothing  more.  But,  in  ancient  times,  these  same 
words  of  limitation  really  meant  what  they  said,  and 
gave  the  estate  to  the  heirs,  or  the  heirs  of  the  body  of 
the  grantee,  after  his  decease,  according  to  the  letter  of 
the  gift.  The  circumstance  that  a  man's  estate  was  to 
go  to  his  heir,  was  the  very  thing  which,  afterwards, 
enabled  him  to  convey  to  another  an  estate  in  fee 
simple  (Z>).  And  the  circumstance  that  it  was  to  go  to 
the  heir  of  his  body,  was  that  which  alone  enabled  him, 
in  after  times,  to  bar  an  estate  tail,  and  dispose  of  the 
lands  entailed,  by  means  of  a  common  recovery. 


Having  proceeded  thus  far,  we  have  already  mastered  Ru]e\n  Shelley's 
the  first  branch  of  the  rule  in  Shelley  s  case,  namely,  i^'p,';;°J^'„'''' 
that  which  relates  to  estates  in  possession.  This  part  of 
the  rule  is,  in  fact,  a  mere  enunciation  of  the  proposition 
already  explained,  that,  when  the  ancestor,  by  any  gift, 
or  conveyance,  takes  an  estate  for  life,  and,  in  the  same 
gift  or  conveyance,  an  estate  is  immediately  limited  to 
his  heirs  in  fee  or  in  tail,  the  words  "  the  heirs"  are 
words  of  limitation  of  the  estate  of  the  ancestor.  Sup-  As  to  estates  ia 
pose,  however,  that  it  should  anciently  have  been  wished  '^'°^'"  ^''• 
to  interpose,  between  the  enjoyment  of  the  lands  by  the 
ancestor  and  the  enjoyment  by  the  heir,  the  possession 
of  some  other  party  for  some  Hmited  estate,  as  for  his 
own  life.  Thus,  let  the  estate  have  been  given  to  A. 
and  his  heirs,  but  with  a  vested  estate  to  B.  for  his  own 
life,  to  take  effect  in  possession  next  after  the  decease 
of  A., — thus  suspending  the  enjoyment  of  the  lands  by 
the  heir  of  A.,  until  after  the  determination  of  the  life 
estate  of  B.  In  such  a  case,  it  is  evident  that  B.  would 
have  had  a  vested  estate  for  his  life,  in  remainder,  ex- 
pectant on  the  decease  of  A.;  and  the  manner  in  which 

{b)  Ante,  p.  35. 
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such  remainder  would  have  been  Hmited,  would,  as  we 
have  seen(c),  have  been  to  A.  for  his  life,  and  after  his 
decease  to  B.  for  his  life.  The  only  question  then  re- 
maining would  be,  as  to  the  mode  of  expressing  the  rest 
of  the  intention, — namely,  that,  subject  to  B.'s  life  estate, 
A.  should  have  an  estate  in  fee  simple.  To  this  case, 
the  same  reasoning  applies,  as  we  have  already  made 
use  of  in  the  case  of  an  estate  to  A.  for  his  life,  and 
after  his  decease  to  his  heirs.  For,  an  estate  in  fee 
simple  is  an  estate,  by  its  very  terms,  to  a  man  and  his 
heirs.  But,  in  the  present  case,  A.  would  have  already 
had  his  estate  given  him  by  the  first  limitation,  to  him- 
self for  his  life ;  nothing,  therefore,  would  remain  but  to 
give  the  estate  to  his  heirs,  in  order  to  complete  the  fee 
simple.  The  last  remainder  would,  therefore,  be  to  the 
heirs  of  A. ;  and  the  limitations  would  run  thus :  "  To 
A.  for  his  life,  and  after  his  decease  to  B.  for  his  life, 
and  after  his  decease  to  the  heirs  of  A."  The  heir,  in 
this  case,  would  not  have  taken  any  estate  independently 
of  his  ancestor,  any  more  than  in  the  common  limitation 
to  A.,  and  his  heirs:  the  heir  could  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life ;  and  the  interposi- 
tion of  the  estate  of  B.  would  have  merely  postponed 
that  enjoyment  by  the  heir,  which  would  otherwise  have 
been  immediate.  But,  we  have  seen,  that  the  very  cir- 
cumstance of  a  man's  having  an  estate  which  is  to  go  to 
his  heir,  will  now  give  him  a  power  of  alienation,  either 
by  deed  or  will,  and  enable  him  altogether  to  defeat  his 
heir's  expectations.  And,  in  a  case  like  the  present, 
the  same  privilege  will  now  be  enjoyed  by  A. ;  for, 
whilst  he  cannot  by  any  means  defeat  the  vested  re- 
mainder belonging  to  B.  for  his  life,  he  may,  subject  to 
B.'s  life  interest,  dispose  of  the  whole  fee  simple  at  his 
own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  posses- 
(c)  Ante,  p.  199. 
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sion,  and  the  other  in  remainder.  In  possession  A.  has, 
with  regard  to  B.,  an  estate  only  for  his  own  Ufe.  In  re- 
mainder, expectant  on  the  decease  of  B.,  he  has,  in  con- 
sequence of  his  hfe  interest  being  followed  by  a  limita- 
tion to  his  heirs,  a  complete  estate  in  fee  simple.  The 
right  of  B.  to  the  possession,  after  A.'s  decease,  is  the 
only  thing  which  keeps  the  estate  apart,  and  divides  it, 
as  it  were,  in  two.  If,  therefore,  B.  should  die  during 
A.'s  life,  A.  will  be  tenant  for  his  own  life,  with  an  im- 
mediate remainder  to  his  heirs;  in  other  words,  he  will 
be  tenant  to  himself  and  his  heirs,  and  will  enjoy,  with- 
out any  interruption,  all  the  privileges  belonging  to  a 
tenant  in  fee  simple. 

By  parity  of  reasoning,  a  similar  result  would  follow.  Remainder  to 
if  the  remainder  were  to  the  heirs  of  the  body  of  A.,  or  Jl^^''^"^^  °'  '''^ 
for  an  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give 
him  an  estate  tail  in  remainder,  expectant  on  the 
decease  of  B. ;  and,  if  B.  were  to  die  during  his  life- 
time, A.  would  become  a  complete  tenant  in  tail  in 
possession. 

The    example  we    have    chosen,  of  an    intermediate  Any  number  of 
estate  to  B.  for  hfe,  is  founded  on  a  principle  evidently  lerpose.  ^^  '"* 
applicable  to  any  number  of  intermediate  estates,  inter- 
posed between  the  enjoyment  of  the  ancestor,  and  that 
of  his  heir.     Nor  is  it  at  all  necessary  that  all  these 
estates  should  be  for  life  only ;  for,  some  of  them  may 
be  larger  estates,  as  estates  in  tail.     For  instance,  sup-  Intermediate 
pose  lands  given  to  A.  for  his  life,  and  after  his  decease 
to  B.  and  the  heirs  of  his  body,  and  in  default  of  such 
issue,  (which  is  the  method  of  expressing  a  remainder 
after  an  estate  tail,)  to  the  heirs  of  A.     In  this  case  A. 
will  have  an  estate  for  life  in  possession,  with  an  estate 
in  fee  simple  in  remainder,  expectant  on  the  determina- 


206  OF  INCORPOREAL  HEREDITAMENTS. 

Example,  tion  of  B.'s  estate  tail.     An  important  case  of  this  kind 

arose  in  the  reign  of  Edward  lll.(d).  Lands  were 
given  to  one  John  de  Sutton  for  his  life,  the  remainder, 
after  his  decease,  to  John  his  son,  and  Eline,  the  wife 
of  John  the  son,  and  the  heirs  of  their  bodies;  and  in 
default  of  such  issue,  to  the  right  heirs  of  John  the  father. 
John  the  father  died  first ;  then  John  and  Eline  entered 
into  possession.  John  the  son  then  died,  and  afterwards 
Eline  his  wife,  without  leaving  any  heir  of  her  body. 
R.,  another  son,  and  heir  at  law  of  John  de  Sutton,  the 
father,  then  entered.  And  it  was  decided  by  all  the 
justices  that  he  was  liable  to  pay  a  relief  (e)  to  the  chief 
lord  of  the  fee,  on  account  of  the  descent  of  the  lands 
to  himself  from  John  the  father.  Thorpe,  who  seems  to 
have  been  a  judge,  thus  explained  the  reason  of  the 
decision : — "  You  are  in  as  heir  to  your  father,  and 
your  brother  [father  ?]  had  the  freehold  before ;  at 
which  time,  if  John  his  son  and  Eline  had  died  [with- 
out issue]  in  his  lifetime,  he  would  have  been  tenant  in 
fee  simple." 

Where  the  first  The  same  principles  will  apply  where  the  first  estate 
estate  taiK°  ^^  ^^^  estate  in  tail,  instead  of  an  estate  for  life.  Thus, 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  (/).  Here,  in  de- 
fault of  male  heirs  of  the  body  of  A.,  the  heirs  female 
will  inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him,  in  limiting  the  estate  in  tail  male.     The  heirs 

{(1)  Provost  of  Beverly's  cane,  (e)  See  ante,  pp.  92,  94,  96. 

Year-book,  40  Edw.  III.  9.    See  (/)    Litt.  s.   719;    Co.    Litt. 

1  Prest.  Estates,  304.  .370  b. 
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female,  being  mentioned  in  the  gift,  will  be  supposed 
to  take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  Avhom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For,  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
instance ;  and  this  rule  is  no  other  than  the  rule  in 
Shelley  s  case,  which  lays  it  down  for  law,  that,  when  'R\i\t\n  Shelley's 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  '^°*^' 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  either  mediately  or  immediately,  to 
his  heir  in  fee  or  in  tail,  the  words  "  the  heirs "  are 
words  of  limitation  of  the  estate  of  the  ancestor.  The 
heir,  if  he  should  take  any  interest,  must  take  as  heir 
by  descent  from  his  ancestor ;  for  he  is  not  constituted, 
by  the  words  of  the  gift  or  conveyance,  a  purchaser 
of  any  separate  and  independent  estate  for  himself 

The  rule,  it  will  be  observed,  requires  that  an  estate  Ancestor  need 
of  freehold  merely  should  be  taken  by  the  ancestor,  and  estatrfor  the 
not  necessarily  an  estate  for  the  whole  of  his  own  life  whole  of  his  life. 
or  in  tail.  In  the  examples  we  have  given,  the  ancestor 
has  had  an  estate  at  least  for  his  own  life,  and  the 
enjoyment  of  the  lands  by  other  parties  has  postponed 
the  enjoyment  by  his  heirs.  But  the  ancestor  himself, 
as  well  as  his  heirs,  may  be  deprived  of  possession  for  a 
time ;  and  yet  an  estate  in  fee  simple,  or  fee  tail,  may 
be  effectually  vested  in  the  ancestor,  subject  to  such 
deprivation.  For  instance,  suppose  lands  to  be  given 
to  A.,  a  widow,  during  her  life,  provided  she  continue 
a  widow  and  unmarried,  and  after  her  marriage,  to  B. 
and  his  heirs  during  her  life,  and  after  her  decease,  to 
her  heirs.  Here  A.  has  an  estate  in  fee  simple,  subject 
to  the  remainder  to  B.  for  her  life,  expectant  on  the 
event  of  her  marrying  again  (^).  For,  to  apply  to  this 
case  the  same  reasoning  as  to  the  former  ones,  A.  has 

(g)  Curtis  V.  Price,  12  Ves.  89. 
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still  an  estate  to  her  and  to  her  heirs.  She  has  the  free- 
hold or  feudal  possession,  and,  after  her  decease,  her 
heirs  are  to  have  the  same.  It  matters  not  to  them  that 
a  stranger  may  take  it  for  a  while.  The  terms  of  the 
gift  declare,  that  what  was  once  enjoyed  by  the  ancestor, 
shall  afterwards  be  enjoyed  by  the  heirs  of  such  an- 
cestor. These  very  terms  then  make  an  estate  in  fee 
simple,  with  all  its  incidental  powders  of  alienation,  con- 
trolled only  by  the  rights  of  B.  in  respect  of  the  estate 
conferred  on  him  by  the  same  gift. 

Where  the  an-  But,  if  the  ancestor  should  take  no  estate  of  freehold 
esi;iie  of  free-  under  the  gift,  but  the  land  should  be  granted  only  to 
''°''^*  his  heirs,  a  very  different  effect  would  be  produced.     In 

such  a  case,  a  most  material  part  of  the  definition  of  an 
estate  in  fee  simple  would  be  wanting.  For,  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.  The  ancestor, 
to  whose  heirs  the  lands  were  granted,  would  accord- 
ingly take  no  estate  or  interest  by  reason  of  the  gift  to 
his  heirs.  But  the  gift,  if  it  should  ever  take  effect, 
would  be  a  future  contingent  estate  for  the  person, 
who,  at  the  ancestor's  decease,  should  answer  the  de- 
scription of  heir  to  his  freehold  estates.  The  gift  would, 
accordingly,  fall  within  the  class  of  future  estates,  of 
which  an  explanation  is  endeavoured  to  be  given  in  the 
next  chapter  {h). 

(h)  The  naost  concise  account  given    by    Mr.    Wafkins   in    his 

of  the  rule  in  Shetlei/'s  case,  toge-  Essay  on  the  Law  of  Descents, 

tlier    with  the  principal  distinc-  pp.  154,  et  seq.  (194,  4th  ed.) 
tions   which  it  involves,   is  that 
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CHAPTER  IT. 

OF  A  CONTINGENT  REMAINDER. 

Hitherto  we  have  observed  a  very  extensive  power  of 
alienation  possessed  by  a  tenant  in  fee  simple.  He  may 
make  an  immediate  grant,  not  of  one  estate  merely,  or 
two,  but  of  as  many  as  he  may  please,  provided  he  ascer- 
tain the  order  in  which  his  grantees  are  to  take  posses- 
sion (a).  This  power  of  alienation,  it  will  be  observed, 
may  in  some  degree  render  less  easy  the  alienation  of 
the  land  at  a  future  time ;  for,  it  is  plain,  that  no  sale 
can  in  future  be  made  of  an  unincumbered  estate  in  fee 
simple,  in  the  lands,  unless  every  owner  of  each  of  these 
estates  will  concur  in  the  sale,  and  convey  his  individual 
interest, — whether  he  be  the  particular  tenant,  or  the 
owner  of  any  one  of  the  estates  in  remainder.  But,  if 
all  these  owners  should  concur,  a  valid  conveyance  of 
an  estate  in  fee  simple  can  at  any  time  be  made.  The 
exercise  of  the  power  of  alienation,  in  the  creation  of  Vested  lemain- 
vested  remainders,  does  not,  therefore,  withdraw  the  land  ^^is  do  not  ren- 

'  '  '  del"  the  land 

for  a  moment  from  that  constant  liability  to  complete  iimlienable. 
alienation,  which  it  has  been  the  sound  policy  of  modern 
law  as  much  as  possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law  has 
granted  to  a  tenant  in  fee  simple,  and  to  every  other 
owner  to  the  extent  of  his  estate,  a  greater  power  still. 
For,  it  enables  him,  under  certain  restrictions,  to  grant  Future  estates, 
estates  to  commence  in  interest,  and  not  in  possession 
merely,  at  a  future  time.  So  that,  during  the  [)(Miod 
which  may  elapse  before  the  commencement  of  such  es- 
tates, the  land  may  be  withdrawn  from  its  former  li-ability 
(a)  Ante,  pp.  198,  190. 
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to  complete  alieneition,  and  be  tied  up  for  the  benefit  of 
those  who  may  become  the  owners  of  such  future  estates. 
Tlie  power  of  ahenation  is  thus  allowed  to  be  exercised 
in  some  degree  to  its  own  destruction.  For,  till  such 
future  estates  come  into  existence,  they  may  have  no 
'j'rto  kinds.  owuers  to  convey  them.  Of  these  future  estates  there 
are  two  kinds,  a  contingent  remainder,  and  an  executory 
interest.  The  former  is  allowed  to  be  created  by  any 
mode  of  conveyance.  The  latter  can  arise  only  by  the 
instrumentality  of  a  will,  or  of  a  use  executed,  or  made 
into  an  estate,  by  the  Statute  of  Uses.  The  nature  of 
an  executory  interest  will  be  explained  in  the  next 
chapter.  The  present  will  be  devoted  to  contingent 
remainders,  which,  though  abohshed  by  the  act  to  simplify 
tlie  transfer  of  property  (b),  were  revived  the  next  session 
by  the  act  to  amend  the  law  of  real  property  (c),  by  which 
the  former  act,  so  far  as  it  abolished  contingent  remain- 
ders, was  repealed  as  from  the  time  of  its  taking  effect. 

Contingent  re-  The  simplicity  of  the  common  law  allowed  of  the 
anciently  il-  Creation  of  no  other  estates  than  particular  estates,  fol- 
^^g^^'  lowed  by  the  vested  remainders,  which  have  already 

occupied  our  attention.  A  contingent  remainder, — a 
remainder  not  vested,  and  which  never  might  vest, — 
was  long  regarded  as  illegal.  Down  to  the  reign  of 
Henry  VI.,  not  one  instance  is  to  be  found  of  a  con- 
tingent remainder  being  held  vahd(^/).  The  early  au- 
thorities on  the  contrary  are  rather  opposed  to  such  a 
conclusion  (c).     And,  at  a  later  period,  the  authority  of 

(b)    Stat.   7   &  S  Vict.  c.  7G,  antiquity  of  contingent   reniain- 

s.  8.  (Icrs. 

((■)  Stat.  8  &  9  Vict.  c.   \0C,,  (e)  Year  Book,  11   Hen.  IV. 

s.  1.  74;  in  which  case,  a  remainder 

{(J)  The  reader  should  be  in-  to  the  right  lieirs  of  a  man,  who 
formed  that  this  assertion  is  7cus  dead  before  the  remainder  was 
grounded  only  on  the  writer's  re-  limited,  was  held  to  vest  by  pur- 
searches.  The  general  opinion  chase  in  the  person  who  was  heir- 
appears  to  be   in   favour  of  the  But  it  was  said  by   Ilankey,  J. 
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Littleton  is  express  (/),  tliat  every  remainder,  which 
beginneth  by  a  deed,  must  be  iii  him  to  whom  it  is 
limited,  before  Hvery  of  seisin  is  made  to  him  who  is  to 
have  the  immediate  freehold.  It  appears,  however,  to 
have  been  adjudged,  in  the  reign  of  Henry  VI.,  that  if 
land  be  given  to  a  man  for  his  life,  with  remainder  to 
tlie  right  heirs  of  another  who  is  living,  and  who  after- 
wards dies,  and  then  the  tenant  for  life  dies,  the  heir  of 
the  stranger  shall  have  this  land ;  and  yet  it  was  said 
that,  at  the  time  of  the  grant,  the  remainder  was  in  a 


that  if  a  gift  were  made  to  one 
for  his  life,  with  remainder  to  the 
right  heirs  of  a  man  iv/w  loaa 
living,  the  remainder  would  he 
void,  because  the  fee  ought  to 
pass  immediately  to  him  to  whom 
it  was  limited.  Note,  also,  that 
in  Mandeville's  case,  (Co.  Litt. 
26  b,)  which  is  an  ancient  case 
of  an  heir  of  the  body  taking  by 
pui'chase,  the  ancestor  was  dead 
at  the  time  of  the  gift.  The  cases 
of  rents  are  not  apposite,  as  a 
diversity  was  long  taken  between 
a  grant  of  a  rent  and  a  convey- 
ance of  the  freehold.  The  deci- 
sion in  7  Hen.  IV.  6  b,  cited  in 
Archer  s  case,  (1  Rep.  66  b,)  was 
on  a  case  of  a  rent  charge.  The 
authority  of  P.  11  Rich.  II.  Fitz. 
Ab.  tit.  Detinue,  46,  which  is 
cited  in  Archer's  case,  (1  Rep. 
67  a,)  and  in  Chudleigh's  case, 
(1  Rep.  135  b,)  as  well  as  in  the 
margin  of  Co.  Litt.  378  a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the  counsel 
against  whom  the  decision  was 
made.       It     runs     as    follows : 


"  Cherton  to  Rykhil,— You  think 
{vous  guides)  that  inasmuch  as 
A.  S.  was  living  at  the  time  of 
the  remainder  being  limited,  that 
if  he  was  dead  at  the  time  of  the 
remainder  falling  in,  and  had  a 
right  heir  at  the  time  of  the  re- 
mainder faUing  in,  that  the  re- 
mainder would  be  good  enough. 
Rykhil — yes,  Sir;  and  afterwards 
in  Trinity  Term,  judgment  was 
given  in  favour  of  Wad :  [the  op- 
posite counsel],  quod  nota  bene." 

It  is  curious  that  so  much  pains 
should  have  been  taken  by  mo- 
dern lawyers  to  explain  the  rea- 
sons why  a  remainder  to  the 
heirs  of  a  person,  who  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  con- 
tingent remainder,  (see  Fearne, 
Cont.  Rem.  83,  ct  seq.)  when 
the  construction  adopted,  (subse- 
quently called  the  rule  in  Shel- 
ley s  case,)  was  decided  on  before 
contingent  remainders  were  al- 
lowed. 

(/)  Litt.  s.  721  ;  see  also  M. 
27Hen.  VIII.  21a. 
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Gift  to  A.  for      iiKinnor   void  {y).      This    decision   ultimately  prevailed. 
life.  «^'il"e-       ^\^  I  i-j^g  gj^j^^g  gg^gg  jg  accordino-ly  put  by  Perkins,  who 

mamiler  to  the  n  j   i  j 

riglit  I.eirs  of  lays  it  dowu,  that  if  land  be  leased  to  A.  for  life,  the 
remainder  to  the  right  heirs  of  J.  S.,  who  is  alive  at  the 
time  of  the  lease,  this  remainder  is  good,  because  there 
is  one  named  in  the  lease  (namely,  A.  the  lessee  for  life), 
who  may  take  innnediately  in  tlu;  beginning  of  the 
lease  (//).  This  a])j)ears  to  have  been  the  first  instance 
in  which  a  contingent  remainder  was  allowed.  In  this 
case  J.  S.  takes  no  estate  at  all;  A.  has  a  life  interest; 
and,  so  long  as  J.  S.  is  living,  the  remainder  in  fee  does 
not  vest  in  any  person  under  the  gift ;  for,  the  maxim  is 
nemo  est  hares  viventis,  and  J.  S.  being  alive,  there  is  no 
such  person  living  as  his  heir.  Here,  accordingly,  is  a 
future  estate,  which  will  have  no  existence  until  the  de- 
cease of  J.  S. ;  if,  however,  J.  S.  should  die  in  the  life- 
time of  A.,  and  if  he  should  leave  an  heir,  such  heir  will 
then  acquire  a  vested  remainder  in  fee  simple,  expectant 
on  A.'s  life  interest.  But,  until  these  contingencies  hap- 
pen or  fail,  the  Hmitation  to  the  right  heirs  of  J.  S.  con- 
fers no  present  estate  on  any  one,  but  merely  gives  rise 
to  the  prospect  of  a  future  estate,  and  creates  an  interest 
of  that  kind  which  is  known  as  a  contingent  remuiader{i). 

A  gift  10  the  The  gift  to  the  heirs  of  J.  S.  has  been  determined 

confers  a  fee"  ^^  '^^  suflicient  to  confer  an  estate  in  fee  simple  on  the 
simple  on  his  person  wlio  may  be  his  heir,  without  any  additional 
limitation  to  the  heirs  of  such  heir  {h).  If,  however, 
the  gift  be  made  after  the  31st  of  December,  1833,  or 
by  the  will  of  a  testator  who  shall  have  died  after  that 
day,  the  land  will  descend,  on  the  decease  of  the  heir 
intestate,  not  to  hh  heir,  but  tt)  the  next  heir  of  J.  S.,  in 

(g)  Year   Book,    9  lien.    VI.  (/)  .']  l{op.  20  a,  in  Bonislons 

24  a;   II.  ;]2  lien.  VI.  Fitz.  Abr.  case. 
tit.  J'eoffmcnts  ami  Tails,  !»!•.  (A)  2  .larnian  on  Wills,  2. 

(/i)  Perk.  s.  ^i2. 
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the  same  manner  as  it'  J .  S.  had  been  first  entitled  to  the 
estate  (I). 

When  contingent  remainders  began  to  be  allowed,  a  What  becomes 
question  arose,  which  is  yet  scarcely  settled,  what  be-  ^^^^  „(,'|jj  ,|^g" 
comes  of  the  inheritance,  in  such  a  case  as  this,  during  contingency 
the  life  of  J.  S.  ?  A.  the  tenant  for  life,  has  but  a  life 
interest;  J.  S.  has  nothing,  and  his  heir  is  not  yet  in  ex- 
istence. The  ancient  doctrine,  that  the  remainder  must 
vest  at  once  or  not  at  all,  had  been  broken  in  upon ;  but 
the  judges  could  not  make  u})  their  minds  also  to  infringe 
on  the  corresponding  rule,  that  the  fee  simple  must,  on 
every  feoffment  which  confers  an  estate  in  fee,  at  once 
depart  out  of  the  feoffor.  They,  therefore,  sagely  re- 
conciled the  rule  which  they  left  standing,  to  the  con- 
tingent remainders  which  they  had  determined  to  in- 
troduce, by  affirming  that,  during  the  contingency,  the 
inheritance  was  either  in  abeyance,  or  i7i  gremio  leyis,  or 
else  in  nubibus  (m).  Modern  lawyers,  however,  venture 
to  assert,  that  what  the  grantor  has  not  disposed  of, 
must  remain  in  him,  and  cannot  pass  from  him  until 
there  exists  some  grantee  to  receive  it  (n).  And,  when 
the  gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  the  case  of  a  will,  the  inheritance,  until  the  contin- 
gency happens,  descends  to  the  heir  of  the  testator  (o). 

But,  whatever  difficulties  may  have  beset  the  depar- 
ture from  ancient  rules,  the  necessities  of  society  required 
that  future  estates,  to  vest  in  unborn  or  unascertained  per- 
sons, should,  under  certain  circumstances,  be  allowed. 

(l)  Stat.  8  &    1  Will.   IV.  c.  («)  Fearne,  Cont.  Rem.  3G1. 

106,  s.  4.  Sec  however  2  Prest.  Abst.  100 

(ff?)  Co.  Litt.342a;  IP.  Wins.  — 10",  where  the  old  opinion  is 

515,510;  Bac.  Ab.  tit.  Remain-  maintained. 

dcr  and  Reversion  (c).  (o)  Fcarne,  ConL.  Rem.  351. 
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In  Lord  Coke's   Aiicl,  iu  tlic  tiuio  ot'  Loixl  Cokc,  the  validity  of  a  gift  in 
iiiiic.coniingcnt  ,-emaiiKler,  to  become  vested   on  some  future  contin- 

remainuers  '  <•  •      i  i        i  • 

were  well  esta-  gency,  was  well  established.  Since  his  day,  the  doctnne 
of  contingent  remainders  has  gradually  become  settled ; 
so  that,  notwithstanding  the  uncertainty  still  remaining 
with  regard  to  one  or  two  points,  the  whole  system  now 
presents  a  beautiful  specimen  of  an  endless  variety  of 
complex  cases,  all  reducible  to  a  few  plain  and  simple 
principles.  To  this  desirable  end  the  masterly  treatise 
of  iVIr.  Fearne  on  this  subject  (p)  has  mainly  contri- 
buted. 


blished 

The  doctrine 
now  settled. 


Mt.  Fearne's 
treatise. 


Definition  of  a 
contingent  re- 
mainder. 


Example. 


Let  us  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and,  afterwards,  consider  the  rules, 
which  are  required  to  be  observed  in  its  creation.  We 
have  already  said,  that  a  contingent  remainder  is  a  future 
estate.  As  distinguished  from  an  executory  interest,  to 
be  hereafter  spoken  of,  it  is  a  future  estate,  which  waits 
for  and  depends  on  the  determination  of  the  estates 
which  precede  it.  But,  as  distinguished  from  a  vested 
remainder,  it  is  an  estate  in  remainder,  which  is  not 
ready,  from  its  commencement  to  its  end,  to  come  into 
possession  at  any  moment,  when  the  prior  estates  may 
happen  to  determine.  For,  if  any  contingent  remainder 
should,  at  any  time,  become  thus  ready  to  come  into 
immediate  possession,  whenever  the  prior  estates  may 
determine,  it  will  then  be  contingent  no  longer,  but  will 
at  once  become  a  vested  remainder  {q).  For  example, 
suppose  that  a  gift  be  made  to  A.,  a  bachelor,  for  his 
life,  and  after  the  determination  of  that  estate,  by  for- 
feiture or  otherwise  in  his  lifetime,  to  B.  and  his  heirs 
during  the  life  of  A.,  and  after  the  decease  of  A.,  to  the 


(p)  Fearne's  Essay  on  the 
Learning  of  Contingent  Remain- 
ders and  Executory  Devises.  The 
last  edition  of  this  work  has  been 
rendered  valuable  by  an  original 


view  of  executory  interests,  con- 
tained in  a  second  volume,   ap- 
pended  by   the    learned    editor, 
Mr.  Josiah  William  Smith, 
(ry)  See  ante,  p.  200. 
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eldest  son  of  A.  and  the  heirs  of  the  body  of  such  son. 
Here  we  have  two  remainders,  one  of  which  is  vested, 
and  the  other  contingent.  The  estate  of  B.  is  vested  (/■)• 
Why  ?  Because,  thougli  it  be  but  a  small  estate,  yet  it 
is  ready  from  the  first,  and,  so  long  as  it  lasts,  continues 
ready  to  come  into  jiossession,  whenever  A.'s  estate  may 
happen  to  determine.  There  may  be  very  little  doubt 
but  that  A.  will  commit  no  forfeiture,  but  will  hold  the 
estate  as  long  as  he  lives.  But,  if  his  estate  should 
determine  the  moment  after  the  grant,  or  at  any  time 
whilst  B.'s  estate  lasts,  there  is  B.  quite  ready  to  take 
possession.  B.'s  estate,  therefore,  is  vested.  But  the 
estate  tail  to  the  eldest  son  of  A.  is  plainly  contingent. 
For  A.,  being  a  bachelor,  has  no  son ;  and,  if  he  should 
die  without  one,  the  estate  tail  in  remainder  will  not  be 
ready  to  come  into  possession  immediately  on  the  deter- 
mination of  the  particular  estates  of  A.  and  B.  Indeed, 
in  this  case,  there  will  be  no  estate  tail  at  all.  But  if  A. 
should  marry  and  have  a  son,  the  estate  tail  will  at  once 
become  a  vested  remainder ;  for,  so  long  as  it  lasts,  that 
is,  so  long  as  the  son  or  any  of  the  son's  issue  may  live, 
the  estate  tail  is  ready  to  come  into  immediate  posses- 
sion, whenever  the  prior  estates  may  determine,  whether 
by  A.'s  death,  or  by  B.'s  forfeiture,  supposing  him  to 
have  got  possession  {$).  It  will  be  observed  that  here 
there  is  an  estate,  which,  at  the  time  of  the  grant,  is 
future  in  interest,  as  well  as  in  possession ;  and,  till  the 
son  is  born,  or  rather  till  he  comes  of  age,  the  lands  are 
tied  up,  and  placed  beyond  tlie  power  of  complete  alien- 
ation. This  example  of  a  contingent  remainder  is  here 
given  as  by  far  the  most  usual,  being  that  which  occurs 
every  day  in  the  settlement  of  landed  estates. 


The  rules  which  are  required  for  the  creation  of  a  ivo  rules  for 
ontinofent  remainder,  may  be  reduced  to  two;  of  wliich  tl"=  L-reaiion  c 

"  ^         J  '  -A  contingent 

remainder. 
(/•)  Feanio,  Uont.  Ucm.pp.  7  1!.,  ;52j.         (s)  Sec  wvilf,  pp.  198,  I'JU. 
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Rule  1. 


Ancient  noto- 
riety of  tr^nsfe 
of  the  feudal 
possession. 


Example,  a 
fcotrment  to  A. 
to-day  to  liold 
from  to-morrow 


To  A.  for  life, 
and  after  his  de- 
cease and  one 
day,  to  li. 


the.  lii.st  iiiul  })riiK'i))al  is  wril  csliiblishcd  ;  but  the  latter 
has  occasioned  a  good  deal  of  coiitfovcrsy.  The  fifst  of 
these  rules  is,  that  the  seisin,  or  feudal  possession,  must 
never  be  without  an  owner ;  and  this  rule  is  sometimes 
exj)ressed  as  follows,  that  every  contingent  remainder 
of  an  estate  of  freehold  nnist  have  a  particular  estate  of 
freehold  to  support  it  (t).  The  ancient  law  regarded 
the  feudal  possession  of  lands  as  a  matter,  the  transfer 
of  which  ought  to  be  notorious  ;  and  it  accordingly  for- 
bad the  conveyance  of  any  estate  of  freehold,  by  any 
other  means  than  an  immediate  delivery  of  the  seisin, 
accompanied  by  words,  either  written  or  openly  spoken, 
by  which  the  owner  of  the  feudal  possession  might  at 
any  time  thereafter  be  known  to  all  the  neighbourhood. 
If,  on  the  occasion  of  any  feoffment,  such  feudal  pos- 
session was  not  at  once  parted  with,  it  remained  for 
ever  with  the  grantor.  Thus  a  feoffment,  or  any  other 
conveyance  of  a  freehold,  made  to-day  to  A.,  to  hold 
from  to-morrow,  would  be  absolutely  void,  as  involving 
a  contradiction.  For,  if  A.  is  not  to  have  the  seisin  till 
to-morrow,  it  must  not  be  given  him  till  then  (^^).  So, 
if,  on  any  conveyance,  the  feudal  possession  were  given 
to  accom})any  any  estate  or  estates  less  than  an  estate  in 
fee  simple,  the  moment  such  estates,  or  the  last  of  them, 
determined,  such  feudal  possession  would  again  revert 
to  the  grantor,  in  right  of  his  old  estate,  and  could  not 
be  again  parted  with  by  hiin,  without  a  fresh  convey- 
ance of  the  freehold.  Accordingly,  suppose  a  feoffment 
to  be  made  to  A.  for  his  life,  and  after  his  decease  and 
one  day,  to  B.  and  his  heirs.  Here,  the  moment  that 
A.'s  estate  determines  by  his  death,  the  feudal  posses- 
sion, which  is  not  to  belong  to  B.  till  one  day  afterwards, 
reverts  to  the  feoffor,  and  camiot  be  taken  out  of  him, 
without  a  new  feoffment.  The  consequence  is,  that  the 
gift  of  the  future  estate,  intended  to  be  nuidc  to  B.,  is 


(0  2  Black.  Com.  171. 


(u)  2  Black.  Com.  166. 
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absolutely  void.  Had  it  been  held  good,  the  feudal  pos- 
session would  have  been  for  one  day  without  any  owner, 
or,  in  other  words,  there  would  have  been  a  so-called 
remainder  of  an  estate  of  freehold,  without  a  particular 
estate  of  freehold  to  support  it.  Let  us  now  take  the  To  A.  for  his 
case  we  have  before  referred  to,  of  an  estate  to  A.,  a  his  decease  to 
bachelor,  for  his  life,  and  after  his  decease  to  his  eldest  !"« eldest  son  in 

tail 

son  in  tail.  In  this  case  it  is  evident,  that,  the  moment 
A.'s  estate  determines  by  his  death,  his  son,  if  living, 
must  necessarily  be  ready  at  once  to  take  the  feudal 
possession,  in  respect  of  his  estate  tail.  The  only  case 
in  which  the  feudal  possession  could,  under  such  a  limi- 
tation, ever  be  without  an  owner,  at  the  time  of  A.'s 
decease,  would  be  that  of  the  mother  being  then  enceinte 
of  the  son.  In  such  a  case,  the  feudal  possession  would 
be  evidently  without  an  owner,  until  the  birth  of  the 
son ;  and  such  posthumous  son  would  accordingly  lose 
his  estate,  were  it  not  for  a  special  provision  which  has 
been  made  in  his  favour.  In  the  reign  of  William  III.  Posihumous 
an  act  of  parliament  {x)  was  passed,  to  enable  posthu-  J^^'j^^  estaies^s 
mous  children  to  take  estates,  as  if  born  in  their  father's  if  born, 
lifetime.  And  the  law  now  considers  every  child  en 
ventre  sa  mere  as  actually  born,  for  the  purpose  of  taking 
any  benefit,  to  which,  if  born,  it  would  be  entitled  (?/). 

As  a  corollary  to  the  rule  above  laid  down,  arises  A  contingent 
another  proposition,  frequently  itself  laid  down  as  a  dis-  ^^^^  during  the 
tinct  rule,  namely,  that  every  continoent  remainder  must  particular  es- 
vest,  or  become  an  actual  estate,  durmg  the  contmuance  sumti  that  it 
of  the  particular  estate  which  supports  it,  or  eo  instanti  "etermmes. 
that  such  particular  estate  determines;  otherwise  such 
contingent  remainder  will  fail  altogether,  and  can  never 
become  an  actual  estate  at  all.     Thus,  suppose  lands  to  Example. 

{x)  Stat.   10  &  11  Will.  III.  &  Bcamcs,  .367;  Mog^  v.  Mogg, 

c.  IG.  1  Meriv.  G5 1 ;    Trotver  V.  Butts, 

(y)    Doe  V.  Clarke,  2  11.  Bl.  1  Sim.  &  Stu.  181. 
399 ;  Blackburn  v.  Stables,  2  Ves. 
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be  given  to  A.  for  his  life,  and  after  his  decease  to  such 
son  of  A.  as  shall  first  attain  the  age  of  twenty-four 
years.  As  a  contingent  remainder,  the  estate  to  the  son 
is  well  created  (z) ;  for,  the  feudal  seisin  is  not  neces- 
sarily left  without  an  owner  after  A.'s  decease.  If  there- 
fore A.  should,  at  his  decease,  have  a  son  who  should 
then  be  twenty-four  years  of  age  or  more,  such  son  will 
at  once  take  the  feudal  possession,  by  reason  of  the 
estate  in  remainder,  which  vested  in  him  the  moment  he 
attained  that  age.  In  this  case,  the  contingent  remainder 
has  vested  during  the  continuance  of  the  i)articular 
estate.  But,  if  there  should  be  no  son,  or  if  the  son 
should  not  have  attained  the  prescribed  age  at  his  father's 
death,  the  remainder  will  fail  altogether  («).  For,  the 
feudal  possession  will  then,  immediately  on  the  father's 
decease,  revert,  for  want  of  another  owner,  to  the  person 
who  made  the  gift,  in  right  of  his  reversion.  And,  hav- 
ing once  reverted,  it  cannot  now  belong  to  the  son, 
without  the  grant  to  him  of  some  fresh  estate  by  means 
of  some  other  conveyance. 

Events  on  which  A  contingent  remainder  cannot  be  made  to  vest  on 
remainder  mny  ^"Y  ^vcnt  wliich  is  illegal,  or  coYitra  hoYios  mores.  Ac- 
not  vest.  cordingly,  no  such  remainder  can  be  given  to  a  child 

who  may  be  hereafter  born  out  of  Avedlock.  But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of  con- 
tingent remainders.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.  In 
the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down, 
of  which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend,  must 
be  a  common  possibility,  and  not  a  double  possibility, 
Tossibility  on  a  or  a  possibility  0)1  a  possibility,  which  the  law  will  not 
po!»i'  11  y-  allow  (J).  This  rule,  though  professed  to  be  founded 
on  former  precedents,  is  not  to  be  found  in  any  of  the 

(z)  2  Prest.  Abst.  148.  &  Wels.  279  ;  5  Hare,  573. 

(«)  FeHting  v.  Allen,   12  Mee.  {b)  2  Rep.  51  a;  10  Rep.  50b. 
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cases  to  which  Lord  Coke  refers  ;  in  none  of  which  do 
either  of  the  expressions  "  possibiUty  on  a  possibihty," 
or  "  double  possibility,"  occur.  It  appears  to  owe  its  Scholastic  logic 
origin  to  the  mischievous  scholastic  logic,  which  was 
then  rife  in  our  courts  of  law,  and  of  which  Lord  Coke 
had  so  high  an  opinion,  that  he  deemed  a  knowledge 
of  it  necessary  to  a  complete  lawyer  (c).  The  doctrine 
'is  indeed  expressly  introduced  on  the  authority  of 
logic  : — "  as  the  logician  saith,  potentia  est  duplex,  re- 
mota  et  propinqua'  (d).  This  logic,  so  soon  afterwards 
demolished  by  Lord  Bacon,  appears  to  have  left  behind 
it  many  traces  of  its  existence  in  our  law ;  and  perhaps 
it  would  be  found  that  some  of  those  artificial  and  tech- 
nical rules,  which  have  the  most  annoyed  the  judges  of 
modern  times  (e),  owe  their  origin  to  this  antiquated 
system  of  endless  distinctions  without  solid  difterences. 
To  show  how  little  of  practical  benefit  could  ever  be  de- 
rived from  the  distinction  between  a  common  and  a 
double  possibility,  let  us  take  one  of  Lord  Coke's  ex- 
amples of  each.  He  tells  us,  that  the  chance  that  a  Examples  of 
man  and  a  woman,  both  married  to  different  persons,  douWe^o^s- 
shall  themselves  marry  one  another,  is  but  a  common  sibilities. 
possibility  (/).  But  the  chance  that  a  married  man 
shall  have  a  son  named  Geoffrey,  is  stated  to  be  a  double 
or  remote  possibility  ((/).  Whereas,  it  is  evident,  that 
the  latter  event  is  at  least  quite  as  likely  to  happen  as 
the  former.  And  if  the  son  were  to  get  an  estate  from 
being  named  Geoffrey,  as  in  the  case  put,  there  can  be 
very  little  doubt  but  that  Geoffrey  would  be  the  name 
given  to  the  first  son  who  might  be  born  (h).  Respect 
to  the  memory  of  Lord  Coke  has  long  kept  on  foot,  in 

(r)  Preface  to  Co,  Litt.  p.  .37.  (g)  2  Rep.  51  b. 

(d)  2  Rep.  51  a.  {/i)  The  true  ground  of  the  de- 

(e)  Such  as  the  rule  in  Dum-  cision  in  the  old  case,  (10  Edw. 
par's  case,  4  Rep.  119.  III.  45),  to  which  Lord  Coke  rc- 

(/)  10  Rep.  50  b;  Year  Book,       fers,  was  no  doubt,  as  suggested 
15  Hen.  VII.  10  b,  pi.  16.  by  Mr.  Preston,   (1  Prcst.  Abst. 
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uur  law  bo(jks  (/),  the  rule  that  a  possibihty  on  a  possi- 
bility is  not  allowed  by  law,  in  the  creation  of  contin^^ent 
remainders.  But  the  authority  of  this  rule  has  long  been 
decHningCJ);  and  lately,  a  very  learned  living  judge  (/t) 
has  declared  j)lainly  that  it  is  now  abolished. 

But,  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibility,  has  ceased  to  go- 
vern the  creation  of  contingent  remainders,  there  is  yet 
a  rule  by  which  these  remainders  are  restrained  within 
due  bounds,  and  prevented  from  kee])ing  the  lands,  which 
are  subject  to  them,  for  too  long  a  period  beyond  the 
reach  of  alienation.  This  rule  is  the  second  rule,  to 
Gift  to  an  un-  which  we  have  referred  (I),  and  is  as  follows  : — that  an 
Willi  remainder  estate  cannot  ])e  given  to  an  unicorn  person  for  life,  /bZ- 
to  his  cliild,  tiie  lowed  hij  any  estate  to  ami  child  of  such  unborn  person  (?n) ; 
for  in  such  a  case,  the  estate  given  to  the  child  of  the 
unborn  person  is  void.  This  rule  is  apparently  derived 
from  the  old  doctrine  which  prohibited  double  possibilities. 
It  may  not  be  sufficient  to  restrain  every  kind  of  settle- 
ment which  ingenuity  might  suggest ;  but  it  is  directly 
opposed  to  the  great  motive  which  usually  induces  at- 
tempts at  a  ])erpetuity,  namely,  the  desire  of  keeping  an 
estate  in  the  same  family.  And  it  has  accordingly  been 
hitherto  found  sufficient.  An  attempt  has  been  recently 
made,  with  much  ability,  to  explain  away  this  rule  as 

128),  tlmt  the  gift  was  made  to  The  decision  in  this  case  has  been 

Geoffrey  the  son,  as  thougli  lie  affirnied  in  tlie  House  of  Lords, 

were  living,  when  in  fact   there  12  Jur.  927. 
was  then  no  such  person.  (/)  Ante,  p.  215. 

(i)  2  Dlack.Com.  170;  Fcarnc,  (m)  2  Cases  and  Opinions,  432 

Cont.  Rem.  2o2.  — 441;  Hay\.  Earl  of  Cuvcnliy, 

(j)  See  Third  Report  of  Real  .'5  T.  Rep.  86;  Bruclciictlv.  Elwcs, 

Property  Commissioners,  p.  29;  1  East,  4,'j2;  Fearnc,  Cont.  Rem. 

1  Prest.  Abst.  128,  129.  502,  505,   But!,   note;    2  Prest. 

(/c)  Sir  Edward  Sugden,  in  CWd  Abst.  114;   1  Sugd.  Pow.  470; 

V.  Saoell,  1  Conn.  &  Laws.  344;  1  Jarm.  Wills,  221  ;   Cole  v.  Sew- 

S.    C.   4   Dm.   &   War.    1,   32.  ell,  Dom.  Proc.  12  Jur.  927. 
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merely  an  instance  of  the  rule  by  which,  as  we  shall  here- 
after see,  executory  interests  are  restrained  (ji).  But  this 
rule  is  more  stringent  than  that  which  confines  executory 
interests;  and  if  there  were  no  other  restraint  on  the 
creation  of  contingent  remainders  than  the  rule  by  which 
executory  interests  are  confined,  landed  property  might 
in  many  cases  be  tied  up  for  at  least  a  generation  further 
than  is  now  possible  (o). 

The  opinion,  which  so  penerally  prevails,  that  every  Gifts  by  will  to 

'■  '       ,  ,.  •  •         1  ,  r  ^  '  the  sons  of  an 

man  may  make  what  disposition  he  pleases  ot  nis  own  unborn  person, 

estate, — an  o])inion  countenanced  by  the  loose  descrip-  after  a  life  estate 
'  _     i         _  •'  .        ^      to  such  person. 

tion  sometimes   given  by  lawyers  of  an  estate  in  fee 

simple  (jo),- — has  not  unfrequently  given  rise  to  attempts 
made  by  testators,  to  settle  their  property  on  future 
generations,  beyond  the  bounds  allowed  by  law ;  thus, 
lands  have  been  given,  by  will,  to  the  unborn  son  of 
some  living  person  for  his  life,  and,  after  the  decease  of 
such  unborn  son,  to  his  sons  in  tail.  This  last  limitation, 
to  the  sons  of  the  unborn  son  in  tail,  we  have  observed, 
is  void.  The  courts  of  law,  however,  have  been  so  in- 
dulgent to  the  ignorance  of  testators,  that,  in  the  case  of 
a  will,  they  have  endeavoured  to  carry  the  intention  of 
the  testator  into  effect,  as  nearly  as  can  possibly  he  done, 
without  infringing  the  rule  of  law :  they,  accordingly, 
take  the  liberty  of  altering  his  will  to  what  they  presume 
he  would  have  done,  had  he  been  acquainted  with  the 
rule,  which  prohibits  the  son  of  any  unborn  son  from 
being,  in  such  circumstances,  the  object  of  a  gift.  This, 
in  Law  French,  is  called  the  cy prcs  doctrine  {q).  From  Cypmiloc- 
what  has  already  been  said,  it  will  be  apparent,  that  the  '""^* 
utmost  that  can  be  legally  accompUshed  towards  securing 

{n)  Sec  Lewis  on  Perpetuities,  note;   1   Jannan  on  Wills,  2G0 ; 

p.  108  c/f  sff/.  2  Jarman  on  Wills,   7.'31  ;    Van- 

(o)  See  Appendix  (D).  dcrplank  v.  King,  3  Hare,  1 ;  Mo- 

(p)  2  Black.  Com.  104.  vi/pciini/  v.   iJcrini^,   IG  Mcc.  & 

(q)  Foaine,  Cont.  Rem.  201,  Vvds,  418. 
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an  estate  in  a  family,  is  to  give  to  the  unborn  sons  of  a 
living  person  estates  in  tail :  such  estates,  if  not  barred, 
will  descend  on  the  next  generation ;  but  the  risk  of  the 
entails  being  barred  cannot,  by  any  means,  be  prevented. 
The  courts,  therefore,  when  they  meet  with  such  a  dis- 
])Osition  as  above  described,  instead  of  confining  the  un- 
born son  of  the  living  person  to  the  mere  life  estate,  given 
him  by  the  terms  of  the  will,  and  annulling  the  subsequent 
limitations  to  his  offspring,  give  to  such  son  an  estate  in 
tail,  so  as  to  afford  to  his  issue  a  chance  of  inheriting, 
should  the  entail  remain  unbarred.  But  this  doctrine, 
being  rather  a  stretch  of  judicial  authority,  is  only  ap- 
plied where  the  estates,  given  by  the  will  to  the  children 
of  the  unborn  child,  are  estates  in  tail,  and  not  where 
they  are  estates  for  life  (r),  or  in  fee  simple  (s).  If,  how- 
ever, the  estates  be  in  tail,  the  rule  equally  applies,  whe- 
ther the  estates  tail  be  given  to  the  sons  successively, 
according  to  seniority,  or  to  all  the  children  equally  as 
tenants  in  common  (t). 

The  expectant         Though  a  contingent  remainder  is  an  estate,  which,  if 

owner  of  a  con-    -^  arise,  must  arise  at  a  future  time,  and  will  then  belong 

tmgent  remain-  '  '     _  ^_ 

der  may  be  now  to  sonie  future  owner,  yet  the  contingency  may  be  of 
'^  "^'  such  a  kind,  that  the  fiitin'c  expectant  owner  may  be  now 

Example.  living.    For  instance,  suppose  that  a  conveyance  be  made 

to  A.  for  his  life,  and,  if  C.  be  living  at  his  decease,  then 
to  B.  and  his  heirs.  Here  is  a  contingent  remainder,  of 
which  the  future  expectant  owner,  B.,  may  be  now  living. 
The  estate  of  B.  is  not  a  present  vested  estate,  kept  out 
of  possession  only  by  A.'s  prior  right  thereto.  But  it  is 
a  future  estate,  not  to  commence,  either  in  possession  or 
in  interest,  till  A.'s  decease.     It  is  not  such  an  estate  as, 

(?)    Seaward    v.    Willock,    5  ^Jogg,  1  IMcriv.  654 ;  2  Jarmaii 

East,  198.  on  Wills,  342,  note. 

(s)  Brisiow  v.  Warde,  2  Ves.  (t)    Pitt   v.  Jackson,   2    Bro. 

jun.   33G  ;    1   Jarman  on  Wills,  C.  C.  51;    Vanderplank  v.  King, 

2G4.      See    however     Mo""    v.  3  Hare.  1, 
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according  to  our  definition  of  a  vested  remainder,  is 
always  ready  to    come   into   possession  whenever  A.'s 
estate  may  end  ,•  for,  if  A.  should  die  after  C,  B,  or  his 
heirs  can  take  nothing:.    Still  B.,  though  he  has  no  estate 
during  A.'s  life,  has  yet  plainly  a  chance  of  obtaining 
one,  in  case  C.  should  survive.     This  chance  is  called  in  A  possibility. 
law  a  j)ossihility ;  and  a  possibility  of  this  kind  was  long  A  contingent 
looked  upon  in  much  the  same  light  as  a  condition  of  noT  be  conveyed 
re-entry  was  regarded  (li),  having  been  inalienable  at  law,  by  deed, 
and  not  to  be  conveyed  to  another  by  deed  of  grant. 
A  fine  alone,  before  fines  were  abolished,  could  effec- 
tually have  barred  a  contingent  remainder  (.r).    It  might, 
however,  have  been  released ;  that  is  to  say,  B.  might, 
by  deed  of  release,  have  given  up  his  interest  for  the  but  miglit  be 
benefit  of  the  reversioner,  in  the  same  manner  as  if  the 
contingent  remainder  to  him  and  his  heirs  had  never 
been  hmited(?/);  for  the  law,  whilst  it  tolerated  condi- 
tions of  re-entry  and  contingent  remainders,  always  gladly 
permitted  such  rights  to  be  got  rid  of  by  release,  for  the 
sake  of  preserving  unimpaired  such  vested  estates  as 
might  happen  to  be  subsisting.     A  contingent  remainder  Was  devisable, 
was  also  devisable  by  will  under  the  old  statutes  {z),  and 
is  so  under  the  present  act  for  the  amendment  of  the  laws 
with  respect  to  wills  («).     And  it  was  the  rule  in  equity,  Was  assignable 
that  an  assignment  intended  to  be  made  of  a  possibility  '"  ^l"''y* 
for  a  valuable  consideration,  should  be  decreed  to  be  car- 
ried into  effect  (/>).    But  the  recent  act  to  amend  the  law  New  enactment. 

(m)  Ante,  p.  I'Jl.  {z)  Roe  cl.  Peril/  v.  Jones,  1 

(t)  Fearne,  Cont.  Hem.  3G5;  lI.Black.oO;  Feanie,  Cont.  Rem. 

Helps   V.   Hereford,  2   Barn.   &  366,  note. 

Aid.  242;  Doe  d.   Christmas  v.  (a)  Stat.  7  Will.  IV.  &  1  Vict. 

Oliver,  10  Barn,  &  Cres.   181;  c.  2G,  s.  3. 

Doe  d.  Lumlej/  v.  Earl  of  Scca--  {b)  Fearne,   Cont.  Rem.  550, 

borough,  3  Adol.  &  Ell.  2.  551  ;  see,    however,    Carkton  v. 

(j/)    Lumpcl's   case,    10    Rep.  Leighlon,    3    Meriv.    667,    068, 

48  a,   b ;     Marks   v.    Marks,    1  note  (A). 

Strange,  132. 
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of  real  property  (c)  now  enacts  that  a  contingent  interest 
and  a  possibility  coupled  with  an  interest,  in  any  tene- 
ments or  hereditaments  of  any  tenure,  whether  the  object 
of  the  gift  or  limitation  of  such  interest  or  possibility  be 
or  be  not  ascertained,  may  be  disposed  of  by  deed.  But 
every  such  disposition,  if  made  by  a  married  woman,  must 
be  made  conformably  to  the  provisions  of  the  act  for  the 
abolition  of  fines  and  recoveries  {d). 

Inalienable  na-  The  circumstance  of  a  contingent  remainder  having 
iin'°pnt  remain-  '■*^*^"  ^^  ^°"S"  ii^alienablc  at  law,  was  a  curious  rehc  of  the 
Jer.  ancient  feudal  system.     This  system,  the  fountain  of  our 

jurisprudence  as  to  landed  property,  was  strongly  op- 
posed to  alienation.  Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection ;  and 
nothing  could  so  effectually  defeat  this  end,  as  a  con- 
stant change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws,  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  aliened  at  })lcasure ;  and  then  to  endeavour  to 
explain  why  certain  kinds  of  })roperty  cannot  be  aliened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  })roperty  gradually  became 
subject  to  different  modes  of  alienation,  is  the  matter  to 
be  explained ;  and  this  explanation  we  have  endeavoured, 
in  proceeding,  as  far  as  possible  to  give.  But,  as  to 
such  interests  as  remained  inalienable,  the  reason  of  their 
being  so  was,  that  they  had  not  been  altered,  but  re- 
mained as  they  were.  The  statute  of  Quia  emptores{e) 
expressly  permitted  the  alienation  of  lands  and  tene- 
ments,— an  alienation  which  usage  had  already  autho- 
rized ;  and  ever  since  this  statute,  the  ovvnershiji  of  an 
estate  in  lands  (an  estate  tail  excepted)  has  involved  in 

((■)  Stat,    S  &'  D  Vict,  c,  106,  {d)  See  ante,  p,  181, 

s.  G.  (e)  18  Edw,  I.  c.  1,  ante,  p,  54. 
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it  an  undoubted  power  of  conferring  on  anotlier  person 
the  same,  or  perhaps  more  strictly,  a  similar  estate.  But 
a  contingent  remainder  is  no  estate,  it  is  merely  a  chance 
of  having  one ;  and  the  reason  why  it  has  so  long  remained 
inalienable  at  law,  was  simply  because  it  had  never  been 
thought  worth  while  to  make  it  -ao^  aUe/fuif^Lt. 

One  of  the  most  remarkable  incidents  of  a  contingent  Destruction  of 
remainder,  was  its  liability  to  destruction,  by  the  sudden  n"a"Qjfrs?  ^^' 
determination  of  the  particular  estate,  upon  which  it 
depended.  This  liability  has  now  been  removed  by  the  Liability  to  de- 
recent  act  to  amend  the  law  of  real  property  (/):  it  removed, 
was,  in  effect,  no  more  than  a  strict  application  of  the 
general  rule,  required  to  be  observed  in  the  creation  of 
contingent  remainders,  that  the  freehold  must  never  be 
left  without  an  owner.  For  if,  after  the  determination 
of  the  particular  estate,  the  contingent  remainder  might 
still,  at  some  future  time,  have  become  a  vested  estate, 
the  freehold  would,  until  such  time,  have  remained  un- 
disposed of,  contrary  to  the  principles  of  the  law  before 
explained  {g).  Thus,  suppose  lands  to  have  been  given  Example. 
to  A.,  a  bachelor,  for  his  life,  and  after  his  decease  to  his 
eldest  son  and  the  heirs  of  his  body,  and  in  default  of 
such  issue,  to  B.  and  his  heirs.  In  this  case  A.  would 
have  had  a  vested  estate  for  his  life  in  possession.  There 
would  have  been  a  contingent  remainder  in  tail  to  his 
eldest  son,  which  would  have  become  a  vested  estate 
tail  in  such  son,  the  moment  he  was  born,  or  rather 
beaotten.  And  B.  would  have  had  a  vested  estate  in 
fee  simple  in  remainder.  Now  suppose  that,  before  A. 
had  any  son,  the  particular  estate  for  life  belonging  to 
A.,  which  supported  the  contingent  remainder  to  his 
eldest  son,  should  suddenly  have  determined  during  A.'s 
life ;  B.'s  estate  would  then  have  become  an  estate  in 

(./')  Stat.  8  &  9  Vict.  c.  100,       c.  70,  s.  8,  to  the  same  effect. 
s,  8,  repealing  stat.  7  &  8  Vict,  (^'")  Ante,  p.  210. 
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fee  simple  in  possession.  There  must  be  some  owner  of 
the  freehold ;  and  B.,  being  next  entitled,  would  luive 
taken  possession.  When  his  estate  once  became  an 
estate  in  possession,  the  prior  remainder  to  the  eldest 
son  of  A.  was  for  evei"  excluded.  For,  by  the  terms  of 
the  gift,  if  the  estate  of  the  eldest  son  was  to  come  into 
possession  at  all,  it  must  have  come  in  before  the  estate 
Forfeiture  of  of  B.  A  forfeiture  by  A.  of  his  life  estate,  before  the 
birth  of  a  son,  would  therefore  at  once  have  destroyed 
the  contingent  remainder,  by  letting  into  possession  the 
subsequent  estate  of  B.(//). 

A  right  of  entry       The  determination  of  the  estate  of  A.  was,  however, 
would  have  sup.  j^^  ^^.^^^.  ^^  ^ff^^^  ^l^g  destruction  of  the  contingent  re- 

porled  a  contin-  _  _  » 

gent  remainder,  mainder,  required  to  be  such  a  determination  as  would 
put  an  end  to  his  right  to  the  freehold  or  feudal  posses- 
sion. Thus,  if  A.  had  been  forcibly  ejected  from  the 
lands,  his  right  of  entry  would  still  have  been  sufficient 
to  preserve  the  contingent  remainder;  and,  if  he  should 
have  died  whilst  so  out  of  possession,  the  contingent 
remainder  might  still  have  taken  effect.  For,  so  long  as 
A.'s  feudal  possession,  or  his  right  thereto,  continues,  so 
long,  in  the  eye  of  the  law,  does  his  estate  last(i). 

It  is  a  rule  of  law,  that  "  whenever  a  greater  estate 
and  a  less   coincide   and   meet  in  one  and  the  same 
person,'  without  any  intermediate  estate,  the  less  is  im- 
mediately annihilated ;  or,  in  the  law  phrase,  is  said  to 
Merger.  be  merged,  that  is,  sunk  or  drowned  in  the  greater"  (/i). 

From  the  operation  of  this  rule,  an  estate  tail  is  pre- 
served by  the  eftect  of  the  statute  Dc  donis  (l).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 

(//)  Fearne,  Cont.  Rein.  317;  (A)  2  Black.  Com.  177. 

sec   Doc  d.  Duvics  v.  GiUucre,  H  (/)  Stat.  13  Edw.  I.  c.  1  ;  ante, 

Bing.  N.  C.  009.  p.  30. 

(i)  Fearne,  Cont.  Rem.  280. 


Zl 


i>. 


I 


OF  A  CONTINGENT  REMAINDER.  227 

fee  simple,  expectant  on  the  determination  of  such  estate 
tail  by  failure  of  his  own  issue.  But  with  regard  to 
other  estates,  the  larger  will  swallow  up  the  smaller; 
and  the  intervention  of  a  contingent  remainder,  which, 
while  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given,  A.  should  have  purchased  B.'s  remainder 
in  fee,  and  should  have  obtained  a  conveyance  of  it  to 
himself,  before  the  birth  of  a  son,  the  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For,  in 
such  a  case,  A.  would  have  had  an  estate  for  his  own 
life,  and  also,  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple,  in  remainder  expectant  on  his  own 
decease ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 
estate  in  the  remainder  in  fee.  The  possession  of  the 
estate  in  fee  simple  would  have  been  accelerated  and 
would  have  immediately  taken  place,  and  thus  a  de- 
struction would  have  been  effected  of  the  contingent 
remainder  (m),  which  could  never  afterwards  have  be- 
come a  vested  estate;  for,  were  it  to  have  become 
vested,  it  must  have  taken  possession  subsequently  to 
the  remainder  in  fee  simple ;  but  this  it  could  not  do, 
both  by  the  terms  of  the  gift,  and  also  by  the  very  . 
nature  of  a  remainder  in  fee  simple,  which  can  never 
have  a  remainder  after  it.  In  the  same  manner,  the 
sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in  law  a 
surrender  of  the  life  estate,  before  the  birth  of  a  son.  Surrender  of  the 
would  have  accelerated  the  possession  of  the  remainder  '"'^^  estate. 
in  fee  simple,  by  giving  to  B.  an  uninterrupted  estate 
in  fee  simple  in  possession ;  and  the  contingent  remain- 
der would  consequently  have  been  destroyed  {n).  The 
same  effect  would  have  been  produced  by  A.  and  B. 
both  conveying  their  estates  to  a  third  person,  C,  before 
the  birth  of  a  son  of  A.     The  only  estates  then  existing 

(/«)  Fearnc,  Cont.  Rem.  340.  (?/)  Ibid.  318. 
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in  the  land  would  have  been  the  life  estate  of  A.,  and 
the  remainder  in  fee  of  B.  C,  therefore,  by  acquiring- 
both  these  estates,  would  have  obtained  an  estate  in 
fee  simple  in  jiossession,  on  which  no  remainder  could 
New  enactment,  depend  (o).  But  now,  the  recent  act  to  amend  the  law 
of  real  ])roperty  (p)  has  altered  the  law  in  all  these 
cases ;  for,  whilst  the  principles  of  law  on  which  they 
proceeded  have  not  been  expressly  abolished,  it  is  never- 
theless enacted  {([),  that  a  contingent  remainder  shall  be, 
and  if  created  before  the  passing  of  the  act  shall  be 
deemed  to  have  been,  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender  or 
merger,  of  any  preceding  estate  of  freehold,  in  the  same 
manner  in  all  respects  as  if  such  determination  had  not 
happened. 

The  disastrous  consequences  which  would  have  re- 
sulted fiom  the  destruction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 
in  ])ractice  by  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A.  and  B.  We  have 
seen  (r)  that  an  estate  for  the  life  of  A.,  to  take  effect 
in  possession  after  tlie  determination,  by  forfeiture  or 
otherwise,  of  A.'s  life  interest,  is  not  a  contingent,  but 
a  vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines.  The 
Trustees  to  pre-  pl^i^j  therefore,  adopted  for  the  preservation  of  contin- 
I  contingent  gent  remainders  to  the  children  of  a  tenant  for  life,  was 

indeis.  "       . 

to  give  an  estate,  after  the  determination  by  any  means 
of  the  tenant's  life  interest,  to  certain  persons  and  their 
heirs  during  his  life,  as  trustees  for  preserving  the  con- 
tingent  remainders  ;  for  which  purpose  they  were  to 

((>)  Fcanic,  Cont.    Rem.  .'522,  s.  S,  to  tlic  same  effect, 
note;  iVoc/ v.  Ucn'/n/,  .'i  Sim.  lOL!.  {<])  Sect.  8. 

{l>)  Stat.  8  &  y  Vict.  c.  lOG,  (,)  Ante,  p.  21  f). 

repealing  stat.  7  Sc  8  Vict.  c.  7G, 
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enter  on  the  premises,  should  occasion  require,  but, 
should  such  entry  be  necessary,  they  were  nevertheless  to 
permit  the  tenant  for  life  to  receive  the  rents  and  profits 
during  the  rest  of  his  life.  These  trustees  were  pre- 
vented by  the  Court  of  Chancery  from  parting  with 
their  estate,  or  in  any  way  aiding  the  destruction  of  the 
contingent  remainders,  which  their  estate  supported  (s). 
And,  so  long  as  their  estate  continued,  it  is  evident  that 
there  existed,  prior  to  the  birth  of  any  son,  three  vested 
estates  in  the  land;  namely,  the  estate  of  A.  the  tenant 
for  life,  the  estate  in  remainder  of  the  trustees  during  his 
life,  and  the  estate  in  fee  simple  in  remainder,  belong- 
ing, in  the  case  we  have  supposed,  to  B.  and  his  heirs. 
This  vested  estate  of  the  trustees,  interposed  between 
the  estates  of  A.  and  B.,  prevented  their  union,  and 
consequently  prevented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of  the 
trustees  endured,  that  is,  if  they  were  faithful  to  their 
trust,  so  long  as  A.  lived.  Provision  was  thus  made  for 
the  keeping  up  of  the  feudal  possession,  until  a  son  was 
born  to  take  it;  and  the  destruction  of  the  contingent 
remainder  in  his  favour  was  accordingly  prevented. 
But  now  that  contingent  remainders  can  no  longer  be 
destroyed,  of  course  there  will  be  no  occasion  for  trus- 
tees to  preserve  them. 

The  following  extract  from  a  modern  settlement,  of  a 
date  previous  to  the  recent  iici{t),  will  explain  the  plan 
which  used  to  be  adopted.  The  lands  were  conveyed 
to  the  trustees  and  their  heirs,  to  the  uses  declared  by 
the  settlement;  by  which  conveyance  the  trustees  took 
no  permenant  estate  at  all,  as  has  been  explained  in  the 
Chapter  on  Uses  and  Trusts  (u),  but  the  seisin  was  at 
once  transferred  to  those,  to  whose  use  estates  were 
limited.     Some  of  these  estates  were  as  follows: — "  To  To  A.  for  life. 

(s)  Fearnc,  Cont.  llcm.  32(5.  (/<)  ^Inlc,  pp.  12G,  127. 

(0  8  &  9  Vict.  c.  106. 
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"  the  use  of  the  said  A.  and  his  assigns  for  and  during 
"  the  term  of  his  natural  life  without  impeachment  of 
"  waste  and  from  and  inmicdiately  after  the  detei-mina- 
"  tion  of  that  estate  by  forfeiture  or  otherwise  in  the 
i'o  trustees         «  lifetime  of  the  said  A.  To  the  use  of  the  said  (trus- 

during  liis  life  .     ,     .     ,     .  .  ,      .  ^       yn       o    ^  •  i 

to  i>reserve  con-      teesj  tlieu'  lieu's  and  assigns  durmg  the  lire  oi  the  said 
tingent  remain-   a  p^       ^w  trust    to    preserve  the  contingent  uses    and 

ders.  _  '^  _         "     ^ 

"  estates  hereinafter  limited  from  being  defeated  or  de- 
"  stroyed  and  for  that  purpose  to  make  entries  and 
"  bring  actions  as  occasion  may  require  But  neverthe- 
"  less  to  permit  the  said  A.  and  his  assigns  to  receive 
"  the  rents  issues  and  profits  of  the  said  lands  heredita- 
"  ments  and  premises  during  his  life  And  from  and 
To  A.'s  first  and  "  immediately  after  the  decease  of  the  said  A.  To  the 
other  sons  in       u  f  ^i     fj    <^  f  ^|     gj^j^  p^   ^nd  of  the  heirs  of 

taiJ. 

"  the  body  of  such  first  son  lawfully  issuing  and  in  de- 
"  fault  of  such  issue  To  the  use  of  the  second  third 
"  fourth  fifth  and  all  and  every  other  son  and  sons  of 
"  the  said  A.  severally  successively  and  in  remainder 
"  one  after  another  as  they  shall  be  in  seniority  of  age 
"  and  priority  of  birth  and  of  the  several  and  respective 
"  heirs  of  the  body  and  bodies  of  all  and  every  such 
"  son  and  sons  lawfully  issuing  the  elder  of  such  sons 
"  and  the  heirs  of  his  body  issuing  being  always  to  be 
"  preferred  to  and  to  take  before  the  younger  of  such 
"  sons  and  the  heirs  of  his  and  their  body  and  respective 
"  bodies  issuing  And  in  default  of  such  issue"  &c. 
Then  follow  the  other  remainders. 

J'rust  estates.  In  a  former  part  of  this  volume  we  have  spoken  of 

equitable  or  trust  estates  (a;).  In  these  cases,  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  to  their  cestui  que  trusts,  the  beneficial  owners. 
As  equity  follows  the  law  in  the  limitation  of  its  estates, 
so  it  permits  an  equitable  or  trust  estate  to  be  disposed 
of  by  way  of  particular  estate  and   remainder,  in   the 

(.r)    See  tlio  Chapter  on  Uses  and  Trusts,  ante,  p.  130,  ct  seq. 
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same  manner  as  an  estate  at  law.     Contingent  remain- 
ders may  also  be  limited  of  trust  estates.     But  between  Contingent  re- 

•'  ,  ,  .  .  mainders  ot 

such  contmgent  remainders,  and  contmgent  remamders  trust  estates 
of  estates  at  law,  there  was  always  this  difference,  that  JJ'J,'^  mdestmc- 
whilst   the    latter  were   destructible,    the   former   were 
not{y).     The  destruction  of  a  contingent  remainder  of 
an  estate  at  law  depended,  as  we  have  seen,  on  the  an- 
cient feudal  rule,  which  required  a  continuous  and  as- 
certained possession  of  every  piece  of  land  to  be  vested 
in  some  freeholder.     But  in  the  case  of  trust  estates,  the 
feudal  possession  remains  with  the  trustees  (z).     And,  as 
the  destruction  of  contingent  remainders  at  law  defeated, 
when  it  happened,  the  intention  of  those  who  created 
them,  equity  did  not  so  far  follow  the  law,  as  to  intro- 
duce into  its  system  a  similar  destruction  of  contingent 
remainders  of  trust  estates.      It  rather  compelled  the 
trustees  continually  to  observe  the  intention  of  those 
whose  wishes  they  had  undertaken  to  execute.     Accord- 
ingly, if  a  conveyance  had  been  made  unto  and  to  the 
use  of  A.  and  his  heirs,  in  trust  for  B.  for  life,  and  after 
his  decease,  in  trust  for  his  first  and  other  sons  succes- 
sively in  tail, — here  the  whole  legal  estate  would  have 
been  vested  in  A.,  and  no  act  that  B.  could  have  done, 
nor  any  event  which  might  have  happened  to  his  equi- 
table estate,  before  its  natural  termination,  could  have 
destroyed  the  contingent  remainder  directed  to  be  held 
by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(t/)  Fcanie,  Cont.  llcni.  321. 

(j)    Sec  C/uipniau  v.  B/issetl,  Cas.  tcnii).  Talbot,  115,151. 
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CHAPTER  III. 

OF  AN  EXECUTORY  INTEREST. 

Contingent   remainders  are   future  estates   wliifh,  as 

we  have  seen  (a),  were,  until  recently,  continually  liable, 

in    law,   until    they    actually    existed  as   estates,   to    be 

Executory  in-     destroyed  altogether, — executory  interests,  on  the  other 

their  ow'n^^ "      luuid,  are  future  estates,  which  in  their  nature  are  in- 

sircngth.  destructible  (Z»).     They  arise,  when  their  time  comes,  as 

of  their  own  inherent  strength ;    they  depend  not  for 

protection  on  any  prior  estates,   but,  on  the  contrary, 

they  themselves  often  put  an  end  to  any  prior  estates 

which   may  be  subsisting.     Let  us  consider,   first,   the 

means  by  which  these  futiu'e  estates  may  be  created, 

and,  secondly,  the  time  fixed  by  the  law,  within  which 

they  must   arise,  and   beyond   which   they  cannot  be 

made  to  commence. 


Section  I. 

Of  the  Means  hy  ivhich  Executory  JnteresLs  may  be 
created. 

1.  Executory   interests  may  now  be  created   in  two 
ways — under   the    Statute   of    Uses  (c),   and   by   will. 

(«)  Ante,  \).  22y),  et  scq.  Tiuiiit.    2G3,    sec   ante,    p.     11. 

{h)  Fearne,  Cont.  Rem.  418.  Executory  interests  subsequent  to, 

Before  fines   were  abolished,   it  or  in  dcfcazance  of  an  estate  tail, 

was  a  matter  of  doubt  whether  a  may  also  be  barred  in  the  same 

fine  would  not  bar  an  executory  manner,  and  by  the  same  means, 

interest,  in  case  of  non-claiin  for  as  remainders  expectant  on  the 

five  years  after  a  right  of  entry  determination  of  the   estate  tail, 

had  arisen  under  the  executory  Fearne,  Cont.  Rem.  423. 
interest.      Romilli/   v.   James,  G  (c)  Stat.  27  Hen.  VIII.  c.  10. 
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Executory  interests  created  under  the  Statute  of  Uses 
are  called  springing  or  shifting  tises.     We  have  seen  {d)  Springing  and 
that,  previously  to  the  passing  of  this  statute,  the  iise  ^ "  '"^  " 
of  lands  was  under  the  sole  jurisdiction  of  the  Court  of 
Chancery,  as  trusts  are  now.     In  the  exercise  of  this  Executory  uses 
jurisdiction,  it  would  seem  that  the  Court  of  Chancery,  Jj"Ji|.j"b^  ^ll 
rather  than  disappoint  the  intentions  of  parties,  gave  Court  of  Chan- 
validity  to  such  interests  of  a  future  or  executory  nature, 
as  were  occasionally  created  in  the  disposition  of  the 
use  (e).     For  instance,  if  a  feoffment  had  been  made  to 
A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs  from  to- 
morrow, the  court  would,  it  seems,  have  enforced  the 
use  in  favour  of  B.,  notwithstanding  that,  by  the  rules  of 
law,  the  estate  of  B.  would  have  been  void(/).     Here 
we  have  an  instance  of  an  executory  interest  in  the 
shape  of  a  springing  use,  giving  to  B.  a  future  estate 
arising  on  the  morrow  of  its  own  strength,  depending  on 
no  prior  estate,  and  therefore  not  liable  to  be  destroyed 
by  its  prop  falling.     When  the  Statute  of  Uses  {g)  was  The  Statute  of 
passed,  the  jurisdiction  of  the  Court  of  Chancery  over  ^^^^' 
uses  was  at  once  annihilated.     But  uses  in  becoming, 
by  virtue  of  the  statute,  estates  at  law,  brought  with 
them   into  the  courts  of  law  many  of  the  attributes, 
which  they  had  before  possessed  whilst  subjects  of  the 
Court  of  Chancery.     Amongst  others  which  remained  Executory  uses 
untouched,  was  this  capability  of  being  disposed  of  in  ^ ' 
such  a  way  as  to  create  executory  interests.     The  legal 
seisin  or  possession  of  lands  became  then,  for  the  first 
time,  disposable  without  the  observance  of  the  formalities 
previously  required  (A) ;  and,   amongst  the  dispositions 
allowed,  were  these  executory  interests,  in  which  the 
legal  seisin  is  shifted  about  from  one  person  to  another, 
at  the  mercy  of  the  springing  uses,  to  which  the  seisin 

{(1)  Ante,  pp.  124,  125.  (g)  27  Hen.  VIII.  c.  10,  anle, 

\e)   Butl.   n.    (a)    to   Fcarnc,  p.  126. 
Cont.  Rem.  p.  384.  {h)  Sec  ante,  pp.  144,  145. 

(/)  Ante,  p.  21G. 
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has  been  iiidissolubly  united  by  the  act  of  parhament ; 
accordingly  it  now  happens  that,  by  means  of  uses,  the 
legal  seisin  or  possession  of  lands  may  be  shifted  from 
one  person  to  another  in  an  endless  variety  of  ways. 
We  have  seen  (i),  that  a  conveyance  to  B.  and  his  heirs 
to  hold  from  to-morrow,  is  absolutely  void.  But  by 
means  of  shifting  uses,  the  desired  result  may  be  accom- 
plished ;  for,  an  estate  may  be  conveyed  to  A.  and  his 
heirs,  to  the  use  of  the  conveying  party  and  his  heirs 
until  to-morrow,  and  then  to  the  use  of  B.  and  his  heirs. 

Example :— To   A  very  common  instance  of  such  a  shifting  use  occurs  in 
the  use  of  A. and  ,.  .  ,,,  ,       p  i        i  o 

iiis  heirs  until      '^11   orduiary  marriage  settlement  or  lands,     oupposmg 
a  marriage,  and,  j^^  ^^y  ]jq  ^]^q  settlor,  the  lands  are  then  conveyed  by 

after  the  mar-       ,  •         ,         ,  i     /  i 

liage,  to  other     hun,  by  the  settlement  executed  a  day  or  two  before  the 
"°^^*  marriage,  to  the  trustees  (say  B.  and  C  and  their  heirs) 

"  to  the  use  of  A.  and  his  heirs  until  the  intended  mar- 
riage shall  be  solemnized,  and  from  and  immediately 
after  the  solemnization  thereof,"  to  the  uses  agreed  on ; 
for  example,  to  tlie  use  of  D.,  the  intended  husband, 
and  his  assigns  for  his  life,  and  so  on.  Here  B.  and 
C.  take  no  permanent  estate  at  all,  as  we  have  already 
seen  {j ).  A.  continues,  as  he  was,  a  tenant  in  fee  simple 
until  the  marriage;  and,  if  the  marriage  should  never 
happen,  his  estate  in  fee  simple  will  continue  with  him 
untouched.  But,  the  moment  the  marriage  takes  place, 
— without  any  further  thought  or  care  of  the  parties,  the 
seisin  or  possession  of  the  lands  shifts  away  from  A.  to 
vest  in  D.,  the  intended  husband,  for  his  life,  according 
to  the  disposition  made  by  the  settlement.  After  the 
execution  of  the  settlement,  and  until  the  marriage  takes 
place,  the  interest  of  all  the  parties,  except  the  settlor,  is 
future,  and  contingent  also  on  the  event  of  the  marriage. 
But  the  life  estate  of  D.,  the  intended  husband,  is  not 
an  interest  of  the  kind  culled  a  contingent  remainder. 
For,  the  estate  which  precedes  it,  namely,  that  of  A., 

(0  A7ite,  p.  21G.  (j)  Ante,  pp.  127,  147. 
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is  an  estate  in  fee  simple,  after  which  no  remainder 
can  be  limited.  The  use  to  D.  for  his  life  springs 
up  on  the  marriage  taking  place,  and  puts  an  end  at 
once  and  for  ever  to  the  estate  in  fee  simple  which  be- 
longed to  A.  Here  then  is  the  destruction  of  one  estate, 
and  the  substitution  of  another.  The  possession  of  A. 
is  wrested  from  him  by  the  use  to  D.,  instead  of  D.'s 
estate  waiting  till  A.'s  possession  is  over,  as  it  nmst 
have  done,  had  it  been  merely  a  remainder.  Another  Another  in- 
instance  of  the  application  of  a  shifting  use,  occurs  in  ^^^^'^^' 
those  cases  in  which  it  is  wished  that  any  person  who 
shall  become  entitled  under  the  settlement,  should  take 
the  name  and  arms  of  the  settlor.  In  such  a  case,  the  Name  and  arms. 
intention  of  the  settlor  is  enforced  by  means  of  a  shifting- 
clause,  under  which,  if  the  party  for  the  time  being  en- 
titled should  refuse  or  neglect,  within  a  definite  time,  to 
assume  the  name  and  bear  the  arms,  the  lands  will  shift 
away  from  him,  and  vest  in  the  person  next  entitled  in 
remainder. 

From  the  above  examples,  an  idea  may  be  formed  of 
the  shifts  and  devices  which  can  now  be  effected  in  set- 
tlements of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  may  be  made 
to  spring  up  with  certainty  at  a  given  time.  It  may  be 
thought,  therefore,  that  contingent  remainders,  having 
until  recently  been  destructible,  would  never  have  been 
made  use  of  in  modern  conveyancing,  but  that  every 
thing  would  have  been  made  to  assume  the  shape  of  an 
executoiy  interest.  This,  however,  is  not  the  case. 
For,  in  many  instances,  future  estates  are  necessarily 
required  to  wait  for  the  regular  expiration  of  those  which 
precede  them ;  and,  when  this  is  the  case,  no  art  or 
device  can  prevent  such  estates  from  being  what  they 
are,  contingent  remainders.  The  only  thing  that  could 
formerly  be  done,  was  to  take  care  for  their  preservation 
by  means  of  trustees  for  that  purpose.     For,  the  law, 
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No  limitation 
construed  as  a 
shifting  use 
wliicli  can  be 
regarded  as  a 
remainder. 


I'owers. 


Example. 


Bankruptcy  or 
insolvency. 


Ijaving  been  ac(|uaiiite(l  with  remainders  long  before 
uses  were  introduced  into  it,  will  never  construe  any 
limitation  to  be  a  springing  or  shifting  use,  which,  by 
any  fair  interpretation,  can  be  regarded  as  a  remainder, 
whether  vested  or  contingent  {k). 

One  of  the  most  convenient  and  usual  applications  of 
springing  uses,  occvu's  in  the  case  of  j'otcert;,  which  are 
methods  of  causing  a  use,  with  its  accompanying  estate, 
to  spring  up  at  the  will  of  any  given  ])crson  (/) :— Thus, 
lands  may  be  conveyed  to  A.  and  his  heirs,  to  such  uses 
as  B.  shall,  by  any  deed  or  by  his  will,  appoint,  and  in 
default  of  and  imtil  any  such  a])])ointment,  to  the  use  of 
C.  and  his  heirs,  or  to  any  other  uses.  These  uses  will 
accordingly  confer  vested  estates  on  C,  or  the  parties 
having  them,  subject  to  be  divested  or  destroyed  at  any 
time  by  B.'s  exercising  his  iwwer  of  apjjointment.  Here 
B.,  though  not  owner  of  the  property,  has  yet  the  power, 
at  any  time,  at  once  to  dispose  of  it,  by  executing  a  deed; 
and  if  he  should  please  to  appoint  it  to  the  use  of  himself 
and  his  heirs,  he  is  at  perfect  liberty  so  to  do ;  or,  by 
virtue  of  his  power,  he  may  dispose  of  it  by  his  will. 
This  power  of  appointment  is  evidently  a  privilege  of 
great  value ;  and  it  is  accordingly  provided  by  the  bank- 
rupt and  insolvent  acts  that  the  assignees  of  any  person 
becoming  bankrupt  or  insolvent  may  exercise,  for  the 
benefit  of  his  creditors,  all  powers  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice)  which 
the  bankrupt  or  insolvent  might  liave  exercised  for  his 
own  benefit  {m).  If,  however,  in  the  case  above  men- 
tioned, B.   should   not   become   bankrupt  or  insolvent, 


(A)  Fcarnc,  Cont.  Rem.  o8(i 
—395,  52G;  Boc  d.  Harris  v. 
Hoivcll,  10  Bani.  &  Cres.  191, 
197;  1  Prest.  Abst.  130. 

(/)  See  Co.  Liu.  271  b,  n.  (1), 
VII,,  1. 


(/«)  Stat.  G  Geo.  IV.  c.  IG, 
s.  77,  as  to  bankruptcy,  and  stats. 
1  &  2  Vict.  c.  110,  s.  49,  and  7  &: 
8  Vict.  c.  9G,  s.  11,  as  to  insol- 
vency. 
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and  should  die  without  having  made  any  appointment 
by  deed  or  will,  C.'s  estate,  having  escaped  destruction, 
will  no  longer  be  in  danger.  In  such  a  case,  the  only 
liability  incurred  by  the  estate  of  C.  will  be  from  the 
debts  of  B.  secured  by  any  judgment,  decree,  order,  or 
rule  of  any  Court  of  law  or  equity.  These  judgment  Judgment  debts, 
debts,  by  a  recent  act  of  parliament  (ji),  to  which  refer- 
ence has  before  been  made  (o),  are  now  made  binding 
on  all  lands,  over  which  the  debtor  shall,  at  the  time  of 
the  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power,  which  he  may,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit.  Before  this 
act  was  passed,  nothing  but  an  appointment  by  B.  or 
his  assignees,  in  exercise  of  his  power,  could  have  de- 
feated or  prejudiced  the  estate  of  C 

Suppose,  however,  that  B.  should  exercise  his  power.  Exercise  of 
and  appoint  the  lands  by  deed  to  the  use  of  D.  and  his  ^^^^^^^  ^ 
heirs.     In  this  case,  the  execution  by  B.  of  the  instru- 
ment required  by  the  power,  is  the  event  on  which  the 
use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.     The  moment,  therefore,  that  B.  has  duly  exe- 
cuted his  power  of  appointment  over  the  use,  in  favour 
of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple  in 
possession,  vested  in  him,  by  virtue  of  the  Statute  of 
Uses,  in  respect  of  the  use  so  appointed  in  his  favour ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
completely  at  an  end.     The  power  of  disposition  exer-  The  power  is 
cised  by  B.  extends,  it  will  be  observed,  only  to  the  use  ''"'^  °^^'' 
of  the  lands;  and  the  fee  simple  is  vested  in  the  ap- 
pointee, solely  by  virtue  of  the  operation  of  the  Statute 
of  Uses,  which  always  instantly  annexes  the  legal  estate 
to  the  use  (p).     If,  therefore,  B.  were  to  make  an  ap- 
pointment of  the  lands,  in  pursuance  of  his  power,  to  D. 
and  his  heirs,  to  the  use  of  E.  and  his  heirs,  D.  would 

(n)  Stat.   1   &  2  Vict.  c.  110,  (o)  Antc,]x  G3— GO. 

ss.  11,  i;3.  C/0  Sco  ante,  pp.  12G,  127. 
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Tlie  terms  and 
formalities  of 
the  power  must 
be  complied 
with. 


Power  to  be  ex- 
ercised by 
vviiting  under 
hand  and  seal, 
attested  by  wit- 
nesses. 


still  have  the  use,  which  is  all  that  B.  has  to  dispose  of; 
and  the  use  to  E.  would  be  a  use  upon  a  use,  which,  as 
we  have  seen  {q),  is  not  executed,  or  made  into  a  legal 
estate,  by  the  Statute  of  Uses.  E.,  therefore,  would 
obtain  no  estate  at  law ;  although  the  Court  of  Chancei'y 
would,  in  accordance  with  the  expressed  intention,  con- 
sider him  beneficially  entitled,  and  would  treat  him  as 
the  owner  of  an  equitable  estate  in  fee  simple,  obliging 
D.  to  hold  his  legal  estate  merely  as  a  trustee  for  E.  and 
his  heirs. 

(0 

In  the  exercise  of  a  power,  it  is  absolutely  necessary 

that  the  terms  of  the  power,  and  all  the  formalities  re- 
quired by  it,  should  be  strictly  complied  with.  If  the 
power  should  require  a  deed  only,  a  will  will  not  do ;  or, 
if  a  will  only,  then  it  cannot  be  exercised  by  a  deed{r), 
or  by  any  other  act,  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (s).  So,  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  two  witnesses,  then 
a  deed  attested  by  one  witness  only  will  be  insuffi- 
cient {t).  This  strict  compliance  with  the  terms  of  the 
power  has  been  carried  to  a  great  length  by  the  Courts 
of  law ;  so  much  so,  that  where  a  power  is  required  to 
be  exercised  by  a  writing  under  hand  and  seal,  attested 
hy  witnesses,  the  exercise  of  the  power  will  be  invalid  if 
the  witnesses  do  not  sign  a  written  attestation  of  the 
signature  of  the  deed,  as  well  as  of  the  sealing  {u).  The 
decision  of  this  point  was  rather  a  surprise  upon  the 
profession,  who  had  been  accustomed  to  attest  deeds  by 
an  indorsement  in  the  words  "  sealed  and  delivered  by 


(9)  Ante,  p.  129. 

(r)  Marjoribunks  v.  Hovenden, 
1  Driny,  11. 

(s)  1  Sugd.  row,  2S0;  1 
Chance  on  Powers,  cli.  9,  pp.  273, 
et  seq. 

{t)  1  Sugd.  Pow.  284,  ct  scg. ; 


1  Chance  on  Powers,  331. 

(m)  Wi'ight  V.  Wakeford,  4 
Taunt.  213  ;  Doe  d.  Mansfield  v. 
Peach,  2  Mau.  &  Selw.  57G ; 
Wright  V.  Barlow,  3  Mau.  & 
Selw.  512. 


Z39 


i3 


y- 


OF  AN  EXECUTORY  INTEREST.  ,239 

the  within  named  B.  in  the  presence  of,"  instead  of 
wording  the  attestation,  as  in  such  a  case  they  are  now 
required,  "  Signed,  sealed,  and  dehvered,  &c."  In  order, 
therefore,  to  render  vahd  the  many  deeds,  which  by  this 
decision  were  rendered  nugatory,  an  act  of  parhament(a;) 
was  expressly  passed,  by  which  the  defect  thus  arising  stat.  54  Geo. 
was  cured,  as  to  all  deeds  and  instruments,  intended  to  ^^^■^-  ^68. 
exercise  powers,  which  were  executed  prior  to  the  30th 
of  July,  1814,  the  day  of  the  passing  of  the  act.  But  as 
the  act  has  no  prospective  operation,  the  words  "  signed, 
sealed,  and  delivered,"  are  still  necessary  to  be  used  in 
the  attestation,  in  all  cases  where  the  power  is  to  be 
exercised  by  writing  under  hand  and  seal,  attested  by 
witnesses. 

The  strict  construction  adopted  by  the  Courts  of  law,  Equitable  relief 

•      -1  r  •      i.  i.  •  •  •„    •  on  the  defective 

m  the  case  or  mstruments  exercismg  powers,  is  m  some  execution  of 
degree  counterbalanced  by  the  practice  of  the  Court  of  powers. 
Chancery  to  give  relief  in  certain  cases,  when  a  power 
has  been  defectively  exercised.  If  the  Courts  of  law 
have  gone  to  the  very  limit  of  strictness,  for  the  benefit 
of  the  persons  entitled  in  default  of  appointment,  the 
Court  of  Chancery,  on  the  other  hand,  appears  to  have 
overstep])ed  the  proper  boundaries  of  its  jurisdiction,  in 
favour  of  the  appointee  (?/).  For,  if  the  intended  ap- 
pointee be  a  purchaser  from  the  person  intending  to 
exercise  the  power,  or  a  creditor  of  such  person,  or  his 
wife,  or  his  child,  or  if  the  appointment  be  for  a  chari- 
table purpose, — in  any  of  these  cases,  equity  will  aid  the 
defective  execution  of  the  power  {z)  j  in  other  words  the 
Court  of  Chancery  will  compel  the  person  in  possession 
of  the  estate,  and  who  was  to  hold  it  until  the  power 
was  duly  exercised,  to  give  it  up  on  an  undue  execution 

(.1)54  Geo.   III.   c.  1G8;    1  (2)  2  Siigd.  Pow.  93  ;  2  Chance 

Sugil.  Pow.  307.  on  Powers,  c.  23,  p.  488,  et  seq. ; 

{y)  See  7  Ves.  506 ;  2  Sugd.       Lucena  v.  Lucena,  5  Beav.  249. 
Pow.  91,  et  seq. 
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of  such  power.  It  is  certainly  hard,  that  for  want  of  a 
httle  caution,  a  purchaser  should  lose  his  purchase,  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  for ;  but  it  may  well  be  doubted  whether  it 
be  truly  equitable,  for  their  sakes,  to  deprive  the  person 
in  possession;  for,  the  lands  were  originally  given  to 
him,  to  hold  until  the  happening  of  an  event  (the  exe- 
cution of  the  power),  which,  if  the  power  be  not  duly 
executed,  has,  in  fact,  never  taken  place. 


Exercise  of 
power  by  will. 


New  enact- 
ment, 


The  above  remarks  equally  apply  to  the  exercise  of  a 
power  by  will.  Till  lately,  every  execution  of  a  power 
to  appoint  by  will,  was  obliged  to  be  effected  by  a  will, 
conformed  in  the  number  of  its  witnesses,  and  other 
circumstances  of  its  execution,  to  the  requisitions  of  the 
power.  But  the  recent  act  for  the  amendment  of  the 
laws  with  respect  to  wills  («),  requires  that  all  wills 
should  be  executed  and  attested  in  the  same  uniform 
way  {h) :  and  it  accordingly  enacts  (c),  that  no  appoint- 
ment, made  by  will  in  exercise  of  any  power,  shall  be 
valid,  unless  the  same  be  executed  in  the  manner  re- 
quired by  the  act ;  and  that  every  will  executed  in  the 
manner  thereby  required,  shall,  so  far  as  respects  the 
execution  and  attestation  thereof,  be  a  valid  execution 
of  a  power  of  appointment  by  will,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will,  made  in 
exercise  of  such  power,  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 


Powers  of  alien-  These  powers  of  appointment,  viewed  in  regard  to  the 
neaed^wiur  individuals  who  are  to  exercise  them,  are  a  species  of 
ownership,         dominion  over  property,  quite  distinct  from  that   free 

difier  from  alien-     •    i  -       <?      t         ,•  i  •'  i     i  i  •  i  i 

ation  in  respect   I'lg'it  oi  alienation,  wliicli  Jias  now  become  inseparably 

of  ownership,      annexed  to  every  estate  ;  except  an  estate  tail,  to  which 

a  modified  right  of  alienation  only  belongs.     As  alien- 

(«)  7  Will.  IV.  &'  1  Vict.  c.  2G.  (r)  Sect.  10. 

(/')  ^cc  ante,  p.  161. 
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ation  by  means  of  powers  of  appointment,  is  of  a  less 
ancient  date  than  the  rioht  of  alienation  annexed  to 
ownership,  so  it  is  free  from  some  of  the  incumbrances 
by  which  that  right  is  still  clogged.     Thus,  a  man  may  Appointments 

,.  .    ,  ,    •      p  p  t  •  IP  between  hus- 

exercise  a  power  or  appomtment  m  favour  oi  hmiselr,  or  ij^„j  ^nd  wife. 
of  his  wife  (<;/);  although,  as  we  have  seen  (e),  a  man 
cannot  directly  convey,  by  virtue  of  his  ownership, 
either  to  himself  or  to  his  wife.  So  we  have  seen(/), 
that  a  married  woman  could  not  formerly  convey  her 
estates,  without  a  fine,  levied  by  her  husband  and  her- 
self, in  which  she  was  separately  examined  ;  and  now, 
no  conveyance  of  her  estates  can  be  made  without  a 
deed,  in  which  her  husband  must  concur,  and  which 
must  be  separately  acknowledged  by  her  to  be  her  own 
act  and  deed.  But  a  power  of  appointment,  either  by  Married  woman 
deed  or  will,  may  be  given  to  any  woman ;  and  whether  p^f^e^s^'^'^'^^ 
given  to  her  when  married,  or  when  single,  she  may 
exercise  such  a  power  without  the  consent  of  any  hus- 
band, to  whom  she  may  then  or  thereafter  be  married  {g) ; 
and  the  power  may  be  exercised  in  favour  of  her  husband, 
or  of  any  one  else  ili). 

The  power  to  dispose  of  property  independently  of  ignorance  of  the 
any  ownership,  though  established  for  some  three  cen-  Jal^caSdi^ 

turies,  is  at  the  present  day  frequently  unknown  to  those,  appointment  of 
,1  1  11  rpi  •     •  intention, 

to  whom  such  a   power  may   belong.     Ihis  ignorance 

has  often  given  rise  to  difficulties  and  the  disappoint- 
ment of  intention,  in  consequence  of  the  execution  of 
powers  by  instruments  of  an  informal  nature,  particularly 
by  wills,  too  often  drawn  by  the  parties  themselves.  A 
testator  would,  in  general  terms,  give  all  his  estate,  or 
all  his  property ;  and,  because,  over  some  of  it  he  had 
only  a  power  of  appointment,  and  not  any  actual  owner- 

id)  2  Sugd.  Pow.  24.  Boe  d.  Blomfield  v.  Eyre,  3  C.  B. 

(e)  Anle,  pp.  148,  176.  557. 

(./■)  Anlc,  p.  180.  (//)  2  Siigd.  Pow.  24. 

(g)  1   Sugd.  Pow.  181,  182; 
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ship,  his  intention,  till  lately,  was  defeated.     For,  such 

a   general   devise   was  no  execution   of  his   power   of 

appointment,  but  operated  only  on  the  property  that  was 

his  own.     He  ought  to  have  given,  not  only  all  that  he 

had,  but  also  all  of  which  he  had  any  power  to  dispose. 

New  enact-       The  recent  act  for  the  amendment  of  the  laws  with  re- 

iTowei'oil'p-'''"'  spect  to  wills  (0,  has  now  provided  a  remedy  for  such 

pointnuni  now    cases,  by  enacting  (k)  that  a  general  devise  of  the  real 

generafdevise.    estate  of  a  testator,  shall  be  construed  to  include  any 

real  estate,  which  he  may  have  power  to  appoint  in  any 

luanner  he  may  think  proper,  and  shall  operate  as  an 

execution  of  such  power,  unless  a  contrary  intention  shall 

appear  by  the  will. 

A  power  may  A  powcr  of  appointment  may  sometimes  belong  to  a 

exist  con-  person  concurrently  with  the  ordinary  power  of  alienation 

curiently  willi       '        _  •'  _  . 

ownersiiip.  arising  from  the  ownership  of  an  estate  in  the  lands. 
Thus  lands  may  be  limited  to  such  uses  as  A.  shall 
appoint,  and  in  default  of  and  until  appointment,  to  the 
use  of  A.  and  his  heirs  (I).  And  in  such  a  case  A.  may 
dispose  of  the  lands  either  by  exercise  of  his  power  (ni), 
or  by  conveyance  of  his  estate  (ji).  If  he  exercise  his 
])ower,  the  estate  limited  to  him  in  default  of  appoint- 
ment is  thenceforth  defeated  and  destroyed  ;  and,  on  the 
A  power  may  other  hand,  if  he  convey  his  estate,  his  power  is  thence- 
be  exiinguished  foi-^vai-,^!  cxthundshecl,  and  cannot  be  exercised  by  him  in 

or  suspended  ...  .       . 

by  a  conveyance  derogation  of  his  own  conveyance.  So  if,  instead  of 
10  es  a  e.  conveying  his  whole  estate,  he  should  convey  only  a 
partial  interest,  his  power  would  be  suspended  as  to  such 
interest,  although  in  other  respects  it  would  remain  in 
force  ;  that  is,  he  may  still  exercise  his  power,  so  only 
that  he  do  not  defeat  his  own  grant.     When  the  same 

(0  Stat.  7  Will.  IV.  Sc  1  Vict.  (;h)   Jioac/i  v.  Wad/tarn,  6  East, 

c.  26.  2S9. 

(/c)  Sect.  27.  (h)  Cox  v.  Cli(mherlam,  iVcs. 

(/)  Sir  Edward  Cleres  case,  G  031  ;    W;i/nric  v.  Griffith,  3  Bing. 

Rep.  17b.;  Muundrell  v.  Maun-  179  ;  10  J.  B.  Moore,  592 ;  5  B. 

dreU,  10  Ves.  24G.  &:  Cres.  923  ;  1  Russ.  283. 
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object  may  be  accomplished  either  by  an  exercise  of  the 
power,  or  by  a  conveyance  of  the  estate,  care  should  be 
taken  to  express  clearly  by  which  of  the  two  methods 
the  instrument  employed  is  intended  to  operate.  Under 
such  circumstances  it  is  very  usual  first  to  exercise  the 
power,  and  afterwards  to  convey  the  estate  by  loay  of 
further  assurance  only  ;  in  which  case,  if  the  power  is 
valid  and  subsisting,  the  subsequent  conveyance  is  of 
course  inoperative  (o) ;  but  if  the  power  should  by  any 
means  have  been  suspended  or  extinguished,  then  the 
conveyance  takes  effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  is  brought  into  very  frequent  operation  by 
the  usual  form  of  modern  purchase  deeds,  whenever  the 
purchaser  was  married  on  or  before  the  first  of  Januaiy, 
1834,  or  whenever,  as  generally  happens,  it  is  wished  to 
render  unnecessary  any  evidence  that  he  was  not  so 
married.  We  have  seen(p)  that  the  dower  of  such 
women  as  were  married  on  or  before  the  first  day  of 
January,  1834,  still  remains  subject  to  the  ancient  law; 
and  the  inconvenience  of  taking  the  conveyance  to  the 
purchaser  jointly  with  a  trustee,  for  the  purpose  of 
barring  dower,  has  also  been  pointed  ont(q).  The 
modern  method  of  effecting  this  object,  and  at  the  same  Modem  method 
time  of  conferring  on  the  purchaser  full  power  of  dis-  j°Q^'^.g[.['"° 
position  over  the  land,  without  the  concurrence  of  any 
other  person,  is  as  follows :  A  general  power  of  appoint- 
ment by  deed  is  in  the  first  place  given  to  the  purchaser, 
by  means  of  which  he  is  enabled  to  dispose  of  the  lands, 
for  any  estate,  at  any  time  during  his  life.  In  default 
of,  and  until  appointment,  the  land  is  then  given  to  the 
purchaser  for  his  life,  and  after  the  determination  of  his 
life  interest  by  any  means  in  his  lifetime,  a  remainder 

(o)  Rat/  V.  Pwig,  5  Mad.  310 ;  (p)  Ante,  p.  1 81 . 

.5  B.  &  Aid.  5G1 ;  Doe  d.  Wigan  (q)  Ante,  pp.  18.3, 181. 

V.  Jones,  10  B.  &  Cress.  459. 
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(whicli,  as  wc  luivc  seen  (r),  is  vested,)  is  limited  to  a 
tiiistce  and  his  heirs,  during  the  purchaser's  life.  This 
remainder  is  then  followed  by  an  ultimate  remainder 
to  the  heirs  and  assigns  of  the  purchaser  for  ever,  or, 
which  is  the  same  thing,  to  the  purchaser,  his  heirs  and 
assigns  for  ever  (s).  These  limitations  are  sufficient  to 
prevent  the  wife's  right  of  dower  from  attaching.  For, 
the  purchaser  has  not,  at  any  time  during  his  life,  an 
estate  of  inheritance  in  possession,  out  of  which  estate 
only  a  wife  can  claim  dower  {t) :  he  has,  during  his  life, 
only  a  life  interest,  together  with  a  remainder  in  fee 
sim])le,  expectant  on  his  own  decease.  The  interme- 
diate vested  estate  of  the  trustee  prevents,  during  the 
whole  of  the  purchaser's  lifetime,  any  union  of  this  life 
estate  and  remainder  (^/).  The  limitation  to  the  heirs 
of  the  purchaser  gives  him,  according  to  the  rule  in 
Shelley's  case  {x),  all  the  powers  of  dis])osition  incident 
to  ownership ;  though  subject,  as  we  have  seen  (?/),  to 
the  estate  intervening  between  the  limitation  to  the 
purchaser  and  that  to  his  heirs.  But  the  estate  in  the 
trustee  lasts  only  during  the  purchaser's  life,  and,  during 
his  life,  may  at  any  time  be  defeated  by  an  exercise  of 
Uses  to  bar  his  power.  A  form  of  these  uses  to  bar  dowei^,  as  they 
are  called,  will  be  found  in  the  Appendix  {z). 


dower. 


Special  poweis.       Besides  these  general  powers  of  appointment,  there 
Where  ilie         exist  also  powers  of  a  special  kind.     Thus  the  estate 

miied  (duration  ^^''"^'^  ^^  ^^  '^^^^^^  ^^^  ^^^^  exercise  of  the  power  of  appoint- 
ment may  be  of  a  certain  limited  duration  and  nature : 
of  this  an  example  frequently  occurs  in  the  power  of 
leasing,  which  is  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.      We  have  seen  (a)  that  a 

(?)  Ante,  p.  215.  (i)  Anle,  pp.  203,  207. 

(s)  Fearne,  Cont,  Rem.  ,'517 n. ;  {i/)  Ante,  p.  203. 

Co.  Litt.  379  b,  n.  (1).  (z)  See  Appendix  (B). 

(0  Ante,  p.  183.  («)  Ante,  pj).  23,  24. 
{u)  Ante,  p.  228. 
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tenant  for  life,  by  virtue  of  his  ownership,  lias  no  power 
to  make  any  disposition  of  the  property  to  take  effect 
after  his  decease.  He  cannot,  therefore,  grant  a  lease 
for  any  certain  term  of  years,  but  only  contingently  on 
his  livino-  so  lonol "  But  if  his  life  estate  should  be  limited 
to  him  in  the  settlement  by  way  of  use,  as  is  now  always 
done,  a  power  may  be  conferred'  on  him  of  leasing  the 
land  for  any  term  of  years,  and  under  whatever  re- 
strictions may  be  thought  advisable.  On  the  exercise 
of  this  power,  a  use  will  arise  to  the  tenant  for  the  term 
of  years,  and  with  it  an  estate,  for  the  terra  granted  by 
the  lease,  quite  independently  of  the  continuance  of  the 
life  of  the  tenant  for  life  (b).  But  if  the  lease  attempted 
to  be  granted  should  exceed  the  duration  authorized  by 
the  power,  or  in  any  other  respect  infringe  on  the  re- 
strictions imposed,  it  will  be  void  altogether  as  an  exercise 
of  the  power,  and  may  consequently  be  set  aside  by  any 
person  having  the  remainder  or  reversion,  on  the  decease 
of  the  tenant  for  life.'^    Other  kinds  of  special  powers  Wl>en  the 

^  ^  objects  are 

occur  wMiere  the  perso7is  who  are  to  take  estates  under  limited. 

the  powers  are  limited  to  a  certain  class.     Powers  to 

jointure  a  wife,  and  to  appoint  estates  amongst  children, 

are  the  most  usual  powers  of  this  nature.     When  powers  The  estates 

are  thus  given  in  favour  of  particular  objects,  the  estates  ^^^,^,f  ^^^q 

which  arise  from  the  exercise  of  the  power  take  effect  f  ^i^ct  as  if  tliey 

.     ,  .^  1  111'  I'l        "^'J  hiten  in- 

precisely  as  it  such  estates  had  been  mserted  m  the  suried  in  the 
settlement  by  which  the  power  was  given.  Each  estate,  settlement. 
as  it  arises  under  the  power,  takes  its  place  in  the  settle- 
ment in  the  same  manner  as  it  would  have  done  had  it 
been  originally  limited  to  the  appointee,  without  the 
intervention  of  any  power ;  and,  if  it  would  have  been 
invalid  in  the  original  settlement,  it  will  be  equally  invalid 
as  the  offspring  of  the  power  (c). 

Powers  may  s-enerally  speakino;  be  destroyed  or  ex-  I*owers  may 

"^     ^  "^      '  °  ''  be  extinguished 

l)V  rclctisc* 
{b)  10  Vcs.  25G.  (f)  Co.  Litt.  271  b,  n.  (1),  VII.  2. 
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tinguislied  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate  of 
freehold  in  the  land  ;  "  for  it  would  be  strange  and  un- 
reasonable that  a  thing,  which  is  created  by  the  act  of 
the  parties,  should  not  by  their  act,  with  their  nuitual 
Exceptions.  consent,  be  dissolved  again"  {d).  The  exceptions  to  this 
inile  appear  to  be  all  reducible  to  the  simple  principle, 
that  if  the  duty  of  the  donee  of  the  power  may  require 
him  to  exercise  it  at  any  future  time,  then  he  cannot 
Pvelease  of  extinguish  it  by  release  (e).  By  the  act  for  the  abolition 
CrrTed  women.  ^^'  ^"^8  and  recoveries  (/),  it  is  provided  (^)  that  every 
married  woman  may,  with  the  concurrence  of  her  hus- 
band, by  deed  to  be  acknowledged  by  her  as  her  act 
and  deed,  according  to  the  provisions  of  the  act  (A), 
release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in  the 
purchase  of  lands  (i),  or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  eftectually  as  she  could  do  if  she  were  a 
feme  sole.  Our  notice  of  powers  must  here  conclude. 
On 'a  subject  so  vast,  much  must  necessarily  remain 
unsaid.  The  masteily  treatise  of  Sir  Edward  Sugden, 
and  the  accurate  work  of  Mr.  Chance  on  Powers,  will 
supply  the  student  with  all  the  further  information  he 
may  require. 

Creation  of  cxe-       2.  An  executory  interest  may  also  be  created  by  will. 
cutory  interests    Before  the  passing  of  the  Statute  of  Uses^k),  wills  were 

by  will.  .  .   . 

employed  only  in  the  devising  of  uses,  under  the  protec- 
tion of  the  Court  of  Chancery ;    except  in  some  few 

((/)  Albania  case,  I  Rep.  11 0  b,  (  /)  Stat.  3  &  4  Will.  IV.  c.  74. 

113a;  S/nith  v.  Ikal/i,  5  Mad.  (g)  Sect.  77. 

371  ;  Home?'  v.  Sivaim,  Turn.  &  (/;)  See  ante,  p.  181. 

Russ.  430.  (i)  See  ante,  p.  132. 

(<?)  See  2  Chance  on  Powers,  (/c)  27  Hen.  VIII.  c.  10. 
584. 
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cities  and  boroughs,  where  the   legal  estate  in   lands 

might  be  devised  by  special  custom  (Z).     In  giving  effect  Directions  that 
,       ,1  ,  1      •  ii  X       •  1      executors  should 

to  these  customary  devises,  the  courts,  m  very  early  ^^^^  j^^j^  jg^;. 
times,  showed  great  indulgence  to  testators  (?w) ;    and  sable  by  custom, 
perhaps  the  first  instance  of  the  creation  of  an  execu- 
tory interest  occurred  in  directions,  given  by  testators, 
that  their  executors  should  sell  their  tenements.     Such 
directions  were  allowed  by  law  in  customary  devises  (w)  5 
and,  in  such  cases,  it  is  evident  that  the  sale  by  the 
executors,  operated  as  the  execution  of  a  power  to  dis- 
pose of  that  in  which  they  themselves  had  no  kind  of 
ownership.     For  executors,  as  such,  have  nothing  to  do 
with  freeholds.     Here,  therefore,  was  a  future  estate  or 
executory  interest  created;    the  fee  simple  was  shifted 
away  from  the  heir  of  the  testator,  to  whom  it  had  de- 
scended, and  became  vested  in  the  purchaser,  on  the 
event  of  the  sale  of  the  tenement  to  him.     The  Court  of 
Chancery  also,  in  permitting  the  devise  of  the  7ise  of 
such  lands  as  were  not  themselves  devisable,  allowed  of 
the  creation  of  executory  interests  by  will,  as  well  as  in 
transactions  between  living  persons  (0).     And  in  parti-  Directions  that 

,        ,.         .  .  ,  ,        .  ,  •       1      />  executoisshould 

cular  directions  given  by  persons  having  others  seised  ot  sell  lands  of 
lands  to  their  use,  that  such  lands  should  be  sold  by  ^'"'^'^  "}'^^,''^, 

'  •'    were  seised  to 

the  testator's 

(/)  Ante,  p.  160,  manieve  come  on  aura,  fire  yroin  "^®' 

(to)  30  Ass.  183  a;    Litt.  sec.  Jlint,  et  uncore  nuljlre  est  deins 

586.  le  Jlint:    et   ceo   est    pour   per- 

(«)  Year  Book,  9  Hen.  VI.  24  former  le  darrein  volontc  de  le 

b.  Babington.  —  "  La  nature  dc  devisor."     Paston. — "  Une  devis 

devis  ou  terres  sont  devisables  est,  est  marvellous  en  lui  memo  quaiid 

que  on  peut  deviser  que  la  terre  il  pent  prendre  effect:   car  si  on 

sera  vendu  par  executors,  et  ceo  devise  en  Londres  que  ses  exe- 

est   bon,  come   est  dit  adcvant,  cutors    vendront    ses    terres,    et 

et  est  marveilous  ley  de  raison:  devie  seisi;  son  heir  est  eins  par 

mes  ceo  est  le  nature  d'un  devis,  descent,  et  encore  par  le  vend  des 

et  devise  ad  este  use  tout  temps  executors  il  sera  ouste."    Sec  also 

en  tiel  forme;   et  issint  on  aura  Litt.  s.  169. 

loyalment  franktenemcnt  dc  cesty  (0)  Perk.  ss.  507,  528. 
qui  n'avoit  rien,  et  en  meme  le 
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their  executors,  were  not  only  permitted  by  the  Court  of 
Chancery,  but  were  also  recogni/ed  by  the  legislature. 
For,  by  a  statute  of  the  reign  of  Henry  VII  I.  (7;),  of  a 
date  previous  to  the  Statute  of  Uses,  it  is  provided,  that, 
in  such  cases,  where  part  of  the  executors  refuse  to  take 
the  administration  of  the  will,  and  the  residue  accept  the 
charge  of  the  same  will,  then  all  bargains  and  sales  of 
the  lands  so  omitted  to  be  sold  by  the  executors,  made 
by  him  or  them  only  of  the  said  executors  that  so  doth 
accept  the  charge  of  the  will,  shall  be  as  effectual  as  if 
all  the  residue  of  the  executors,  so  refusing,  had  joined 
with  him  or  them  in  the  making  of  the  bargain  and 
sale. 

The  statute  of  But,  as  we  have  seen(q)f  the  passing  of  the  Statute  of 
Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (?■)  restored  them.  When  wills  were  re- 
stored, the  uses,  of  which  they  had  been  accustomed  to 
dispose,  had  been  all  turned  into  estates  at  law ;  and 
such  estates  then  generally  came,  for  the  first  time, 
within  the  operation  of  testamentai-y  instruments.  Under 
these  circumstances,  the  courts  of  law,  in  interpreting 
wills,  adopted  the  same  lenient  construction  which  had 
formerly  been  employed  by  themselves  in  the  interpre- 
tation of  customary  devises,  and  also  by  the  Court  of 
Chancery  in  the  construction  of  devises  of  the  ancient 
use.  The  statute  Avhich,  in  the  case  of  wills  onuses,  had 
given  validity  to  sales,  made  by  the  executors  accepting 
the  charge  of  the  will,  was  extended,  in  its  construction, 
to  directions  (now  authorized  to  be  made)  for  the  sale 
by  the  executors  of  the  legal  estate,  and  also  to  cases 
where  the  legal  estate  was  devised  to  the  executors  to 
be  sold(s).     Future  estates  at  law  were  also  allowed  to 

(p)  Stat.  21  Hen.  VIII.  c.  4,  Eliz.  80;   Co.  Litt.  11.']  a;    sec 

(q)  Ante,  p.  160,  Mackintosh  v.   Barber,   1    Bing. 

(r)  32  IJen.  VIII.  c.  1.  50. 
(s)  Boni/'aut  V.  Greet^fieldjCro, 
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be  created  by  will,  and  were  invested  witli  the  same  im- 
portant attribute  of  indestructibility,  which  belongs   to 
all  executory  interests.     These  future  estates  A^'ere  called 
executory  devises,  and  in  some  respects  they  appear  to  Executory  de- 
have  been   more  favourably  interpreted    than    shifting  ^"'"' 
uses  contained  in  deeds  {t),  though  generally  speaking 
their  attributes  are  the  same.     To  take  a  common  in-  Example, 
stance :  a  man  may,  by  his  will,  devise  lands  to  his  son 
A.,  an  infant,  and  his  heirs ;  but  in  case  A.  should  die 
under  the  age  of  twenty-one  years,  then  to  B.,  and  his 
heirs.     In  this  case  A.  has  an  estate  in  fee  simple  in 
possession,  subject  to  an  executory  interest  in  favour  of 

B.  If  A.  should  not  die  under  age,  his  estate  in  fee 
simple  will  continue  with  him  unimpaired.  But  if  he 
should  die  under  that  age,  nothing  can  prevent  the 
estate  of  B.  from  immediately  arising,  and  coming  into 
possession,  and  displacing  for  ever  the  estate  of  A.  and 
his  heirs.  Precisely  the  same  effect  might  have  been 
produced  by  a  conveyance  to  uses.     A  conveyance  to 

C,  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  but  in 
case  A.  should  die  under  age,  then  to  the  use  of  B.  and 
his  heirs,  would  have  effected  the  same  result.  Not  so, 
however,  a  direct  conveyance  independently  of  the  Sta- 
tute of  Uses.  A  conveyance  directly  to  A.  and  his 
heirs,  would  vest  in  him  an  estate  in  fee  simple,  after 
which    no  limitation  could    follow.      In    such  a   case, 

(/)  In  the  cases  of  Adams  v.  ed.)  and  denied  to  be  law  by  Mr. 

Savage  (2  Lord  Raym,  855  ;    2  Butler  (note  (3/)  to  Feavne,  Cent. 

Salk.  679),  and  Rawley  v.  Hoi-  Rem.  p.  41).     Mr.  Preston  also 

land  (22  Vin.  Abr.  189,  pi.  11),  lays  down  a  doctrine  opposed  to 

limitations,    which    would    have  the  above  cases  ( 1  Prest.  Abst. 

been  valid  in  a  will  by  way  of  114,    1.30,    131).       Sir    Edward 

executory  devise,  were  held  to  be  Sugden,  however,  supports  these 

void  in  a  deed  by  way  of  shifting  cases,  and   seems   sufficiently  to 

or  springing  use.    But  these  cases  answer  Mr.    Butler's    objection, 

have  been  doubted  by  Mr.  Ser-  (Sugd.Gilb.  Uses  and  Trusts,  35, 

jeant  Hill   and  Mr.  Sanders  ( 1  note.) 
Sand.  Uses,  142,  143;    148,  5th 
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tlierefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail  to 
operate  on  the  legal  seisin ;  and  the  estate  in  fee  simple 
of  A.  would,  in  case  of  his  decease  under  age,  still  de- 
scend, without  any  interru{)tion,  to  his  heir  at  law. 

Alienation  of  The  alienation  of  an  executory  interest,  before  its  be- 

hests" °^^ '"  ^'    coming  an  actually  vested  estate,  was  formerly  subject 
to  the  same  rules  as  governed  the  alienation  of  contin- 
New enactment,  gent  remainders (w).     But,  by  the  recent  act  to  amend 
the  law  of  real  property,  all  executory  interests  may 
Example.  now  be  disposed  of  by  deed  (a-).     Accordingly,  to  take 

our  last  example,  if  a  man  should  leave  lands,  by  his 
will,  to  A.  and  his  heirs,  but  in  case  A.  should  die  under 
age,  then  to  B.  and  his  heirs, — B.  may  by  deed,  during 
A.'s  minority,  dispose  of  his  expectancy  to  another 
person,  who,  should  A.  die  under  age,  will  at  once  stand 
in  the  place  of  B.  and  obtain  the  fee  simple.  But, 
before  the  act,  this  could  not  have  been  done,-  B.  might 
indeed,  have  sold  his  expectancy;  but  aftei'  the  event 
(the  decease  of  A.  under  age),  B.  must  have  executed  a 
conveyance  of  the  legal  estate  to  the  purchaser ;  for, 
until  the  event,  B.  had  no  estate  to  convey  (?/). 


Sale  or  mortgage 
for  payment  of 
debts. 


In  order  to  facilitate  the  payment  of  debts  out  of  real 
estate,  it  is  provided,  by  modern  acts  of  parliament,  that 
when  lands  are  by  law,  or  by  the  will  of  their  owner, 
Uable  to  the  payment  of  his  debts,  and  are  by  the  will 
vested  in  any  person  by  way  of  executoiy  devise ;  the 
first  executory  devisee,  even  though  an  infant,  may 
convey  the  whole  fee  simple  in  order  to  carry  into  effect 
any  decree  for  the  sale  or  mortgage  of  the  estate  for 
payment  of  such  debts  (c).     And  this  provision,  so  far 


(w)  Ante,  p.  223. 

(x)  Stat.  8  &  9  Vict.  c.  106,  s. 
6,  repealing  stat.  7  &  8  Vict.  c. 
76,  s.  5. 


(.y)  Ante,  p.  224. 

(s)  Stats.  llGeo.IV.&lWilL 
IV.  C.47,  s.  12;  2&3  Vict.  c. 
GO. 
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as  it  relates  to  a  sale,  has  recently  been  extended  to  the 
case  of  the  lands  having  descended  to  the  heir,  subject 
to  an  executory  devise  over  in  favour  of  a  person  or 
persons  not  existing,  or  not  ascertained  (a). 


Section  II. 

Of  the  Time  within  which  Executory  Interests  must 
arise. 

Secondly,  as  to  the  time  within  which  an  executory  The  time  within 
estate  or  interest  must  arise.  It  is  evident  that  some  tory  interest 
limit  must  be  fixed ;  for,  if  an  unlimited  time  were  """^^  ^"^^• 
allowed  for  the  creation  of  these  future  and  indestruc- 
tible estates,  the  alienation  of  lands  might  be  hencefor- 
ward for  ever  prevented,  by  the  innumerable  future 
estates,  which  the  caprice  or  vanity  of  some  owners 
would  prompt  them  to  create.  A  limit  has,  therefore, 
been  fixed  on  for  the  creation  of  executory  interests; 
and  every  executory  interest,  which  might,  under  any 
circumstances,  trangress  this  limit,  is  void  altogether. 
With  regard  to  future  estates  of  a  destructible  kind, 
namely,  contingent  remainders,  we  have  seen(Z')  that  a 
limit  to  their  creation  is  contained  in  the  maxim,  that 
no  remainder  can  be  given  to  the  unborn  child  of  a 
living  person  for  his  life,  followed  by  a  remainder  to 
any  of  the  issue  of  such  unborn  person,* — the  latter  of 
such  remainders  being  absolutely  void.  This  maxim,  it 
is  evident,  in  effect,  forbids  the  tying  up  of  lands /or  a 
longer  period,  than  can  elapse  until  the  unborn  child 
of  some  living  person  shall  come  of  age;  that  is,  for 
the  life  of  a  party  now  in  being,  and  for  twenty-one 
years  after, —  with  a  further  period  of  a  few  months 
during  gestation,  supposing  the  child  should  be  of  post- 
humous birth.     In  analogy,  therefore,  to  the  restriction 

(a)  Stat.  11  &  12  Vict.  c.  87.  (6)  Ante,  p.  220. 


Limit  to  tlic 
creation  of  exe- 
cutory interests, 


Example. 
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thus  imposed  on  the  creation  of  contingent  remain - 
ders(c),  tlie  hiw  has  fixed  tlie  following  limit  to  the  crea- 
tion of  executory  interests : — it  will  allow  any  executory 
estate  to  connnence  within  the  period  of  any  fixed 
number  of  now  existing  lives,  and  an  additional  term  of 
twenty-one  years;  allowing  further  for  the  period  of 
gestation,  should  gestation  actually  exist  (<:/).  This  ad- 
ditional term  of  twenty-one  years  may  be  independent 
or  not  of  the  minority  of  any  person  to  be  entitled  (e) ; 
and,  if  no  lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed  (/).  But  every  executory 
estate  which  might,  in  any  event,  transgress  this  limit, 
will  from  its  commencement  be  absolutely  void.  For 
instance,  a  gift  to  the  first  son  of  A,,  a  living  person, 
who  shall  attain  the  age  of  twenty-four  years,  is  a  void 
gift(^).  For,  if  A.  were  to  die  leaving  a  son  a  few 
months  old,  the  estate  of  the  son  would  arise,  under 
such  a  gift,  at  a  time  exceeding  the  period  of  twenty-one 
years  from  the  expiration  of  the  life  of  A.,  which,  in  this 
case,  is  the  life  fixed  on.  But  a  gift  to  the  first  son  of 
A.  who  shall  attain  the  age  of  twenty-one  years,  will  be 
valid,  as  necessarily  falling  within  the  allowed  period. 
When  a  gift  is  infected  with  the  vice  of  its  possibly  ex- 
ceeding the  prescribed  limit,  it  is  at  once  and  altogether 
void,  both  at  law  and  in  equity.  And  even  if,  in  its 
actual  event,  it  should  fall  greatly  within  such  limit,  yet 
it  is  still  as  absolutely  void  as  if  the  event  had  occurred, 
which  would  have  taken  it  beyond  the  boundary. 


Restriction  on 
accumulation. 


In  addition  to  the  limit  already  mentioned,  a  further 


(c)  Per  Lord  Kenyon,  in  Long 
V.  Blackall,  7  T.  Rep.  102.  See 
also  1  Sand.  Uses,  197  (205,  5th 
cd). 

(d)  Fearne,  Cont.  Rem.  430, 
et  seq. 

(e)  Cadell  v.  Palmer,  7  Rligh. 


N.  S.  202. 

(/)  iJarm. Wills, 230;  Lewis 
on  Pei-})etuities,  172. 

(g)  Neivmmi  v.  Ncwmtm,  10 
Sim.  51;  1  Jarm.  Wills,  227; 
Grilfilh  V.  Blunt,  4  Bear.  248. 
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restriction  has  been  imposed,  by  a  modern  act  of  par- 
liament (A),  on  attempts  to  accumulate  the  income  of 
property  for  the  benefit  of  some  future  owner.  This 
act  was  occasioned  by  the  extraordinary  will  of  the 
late  Mr.  Thelluson,  who  directed  the  income  of  his  Mr.  Thellu- 
property  to  be  accumulated  during  the  lives  of  all  his  ^"^'^  ^  ^^' 
children,  grand-children,  and  great-grand-children,  wlio 
were  living  at  the  time  of  his  death,  for  the  benefit  of 
some  future  descendants,  to  be  living  at  the  decease 
of  the  survivor  (^) ;  thus  keeping  strictly  within  the  Stat.  39  &  40 
rule,  which  allowed  any  number  of  existing  lives  to 
be  taken  as  the  period  for  an  executory  interest.  To 
prevent  the  repetition  of  such  a  cruel  absurdity,  the 
act  forbids  the  accumulation  of  income  for  any  longer 
term  than  the  life  of  the  grantor  or  settlor,  or  twenty- 
one  years  from  the  death  of  any  such  grantor,  settlor,  de- 
visor or  testator,  or  during  the  minority  only  of  any  per- 
son, who,  under  the  settlement  or  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  income  so  directed 
to  be  accumulated.  But  the  act  does  not  extend  {h)  to 
any  provision  for  payment  of  debts,  or  for  raising  por- 
tions for  children,  or  to  any  direction  touching  the 
produce  of  timber  or  wood.  Any  direction  to  accu- 
mulate income,  which  may  exceed  the  period  thus 
allowed,  is  valid  to  the  extent  of  the  time  allowed  by 
the  act,  but  void  so  far  as  this  time  may  be  exceeded  (Z). 
And  if  the  dircctio'\i  to  accumulate  should  exceed  the 
limits  allowed  by  law  for  the  creation  of  executory 
interests,  it  will  be  void  altogether,  independently  of  the 
above  act  {m). 

(A)  Stat.  39  &  40  Geo.  III.  c.  (m)  Lord  Southamptonv.  Mar- 

98 ;    Fearne,   Cont.    Rem.   538,  (juis  of  Hertford,  2  Ves.  &  Bea. 

11.  (i).  54  ;   Ker  v.  Lord  Dungannon,   1 

(j)  4  Ves.  227  ;  Fearne,  Cont.  Dr.  &  War.  509 ;  Curtis  v.  Lukhi, 

Rem.  43G,  note.  5  Beav.  147 ;  Broughton  v.  Javies, 

(Ic)  Sect.  3.  1  Coll.  26. 

(/)  1  Jarm.  Wills,  269. 
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CHAPTER  IV. 

OF  HEREDITAMENTS  PURELY  INCORPOREAL. 

We  now  come  to  tlie  consideration  of  incorporeal  here- 
ditaments, usually  so  called,  which,  unlike  a  reversion, 
a  remainder,  or  an  executory  interest,  are  ever  of  an 
incorporeal  nature,  and  never  assume  a  corporeal  shape. 
Three  kinds  of  Of  tlicsc  purely  incorporeal  hereditaments  there  are 
purely  incorpo-   ^j^j.^^   kinds,   namely,  first,  such  as   are  aiypendant   to 

real  lieredita-  '  '"  '  •*  •* 

corporeal  hereditaments;  secondly,  such  as  are  appur- 
tenant ;  both  of  which  kinds  of  incorporeal  heredita- 
ments are  transferred  simply  by  the  conveyance,  by 
whatever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong;  and,  thirdly,  such  as  are  iw 
gj'oss,  or  exist  as  separate  and  independent  subjects  of 
property,  and  which  are  accordingly  said  to  lie  in  grant, 
and  have  always  required  a  deed  for  their  transfer  (a). 
But  almost  all  purely  incorporeal  hereditaments  may 
exist  in  both  the  above  modes,  being  at  one  time  ap- 
pendant or  appurtenant  to  corporeal  property,  and  at 
another  time  separate  and  distinct  from  it. 

1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is 
A  seignory.  «,  seignory,  or  lordship.  In  a  previous  part  of  our 
work  (b),  we  have  noticed  the  origin  of  manors.  Of 
such  of  the  lands,  belonging  to  a  manor,  as  the  lord 
granted  out  in  fee  simple  to  his  free  tenants,  nothing  re- 
mained to  him  but  his  seignory,  or  lordship.  By  the 
grant  of  an  estate  in  fee  simple,  he  necessarily  parted 
with  the  feudal  possession.  Thenceforth  his  interest, 
accordingly,  became  incorporeal  in  its  nature.     But  he 

(a)  Ante,  p.  187.  (i)  Antr,  p.  91. 
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had  no  reversion ;  for  no  reversion  can  remain,  as  we 

have   ah-eady   seen(c),   after   an   estate   in  fee  simple. 

The  grantee,  however,  became  his  tenant,  did  to  him 

fealty,  and  paid  to  him  his  rent-service,  if  any  were 

agreed  for.      This  simply  having  a  free  tenant  in  fee 

simple,  was  called  a  seignory.     To  this  seignory,  the 

rent  and  fealty  were  incident;   and  the  seignory  itself 

was  attached  or  appendant  to  the  manor  of  the  lord, 

who  had  made  the  grant ;  whilst  the  land  granted  out 

was   said   to   be   holden   of  the   manor.     Very   many 

grants  were  thus  made,  until  the  passing  of  the  statute 

of  Quia  emptores  (d)  put  an  end  to  these  creations  of 

tenancies   in   fee   simple,   by  directing   that,  on   every 

such  conveyance,  the  feoffee  should  hold  of  the  same 

chief  lord   as   his   feoffor   held   before  (e).      But   such 

tenancies  in  fee  simple  as  were  then  already  subsisting, 

were   left   untouched ;    and    they   still    remain,   in   all 

cases  in  which  freehold  lands  are  holden  of  any  manor. 

The   incidents   of  such  a  tenancy,  so  far  as   respects 

the   tenant,   have    been   explained   in   the   chapter   on 

the  tenure  of  an  estate  in  fee  simple.     The  correlative 

rights  belonging  to  the  lord,  form  the  incidents  of  his 

seignory.     This  seignory,  with  all  its  incidents,  is  an 

appendage  to  the  manor  of  the  lord ;  and  a  conveyance 

of  the  manor  simply,  without  mentioning  its  appendant 

seignories,   will    accordingly   comprise    the    seignories, 

together  with  all  rents  incident  to  them  (/).     In  ancient 

times  it  was  necessary  that  the  tenants  should  attorn  to  Attornment. 

the  feoffee  of  the  manor,  before  the  rents  and  services 

could  effectually  pass  to  him  ((/).     For,  in  this  respect, 

the  owner  of  a  seignory  was  in  the  same  position  as 

the  owner  of  a  reversion  (A).     But  the  same  statute  (i), 

which  abolished  attornment  in  the  one  case,  abolished 

(c)  Ante,  p.  200.  (g)  Co.  Litt.  810  b. 

id)  IS  Edw.  I.  c.  1.  (A)  Ante,  p.  195. 

(e)  Ante,  pp.  54,  90.  (i)  Stat.  4  &  5  Anne,  c.  IG,  s. 

(/)  Perk.  s.  IIG.  9  ;  ante,  p.  195. 


256 


OF  INCORPOREAL  HEREDITAMENTS. 


it  also  in  the  otlier.     No  attornment,  therefore,  is  now 
required. 


Common  of 
pasture. 


Commons. 


Rights  of  Other  kinds  of"  appendant  incorporeal  hereditaments 

common.  ^^.^  rights  of  commoTi,  such  as  common  of  turhary^  or  a 

right  of  cutting  turf  in  another  person's  land ;  common 
of  piscary,  or  a  right  of  fishing  in  another's  water ; 
and  common  of  pasture,  which  is  the  most  usual,  being 
a  right  of  depasturing  cattle  on  the  land  of  another. 
The  rights  of  common  now  usually  met  with  are  of  two 
kinds ;  one,  where  the  tenants  of  a  manor  possess 
rights  of  common  over  the  wastes  of  the  manor,  which 
belong  to  the  lord  of  the  manor,  subject  to  such 
rights  (/t) ;  and  the  other,  where  the  several  owners 
of  strips  of  land,  composing  together  a  common  field, 
have,  at  certain  seasons,  a  right  to  put  in  cattle  to 
range  over  the  whole.  The  inclosure  of  commons,  so 
frequent  of  late  years,  has  rendered  much  less  usual 
than  formerly,  the  right  of  common  possessed  by 
tenants  of  manors  over  the  lords'  wastes.  These  inclo- 
sures  were  until  recently  effected  by  private  acts  of 
parliament,  obtained  for  the  purjDose  of  each  particular 
inclosure,  subject  to  the  provisions  of  the  general  inclo- 
sure act  (I),  which  contained  general  regulations  appli- 
Newenactmeni.  cable  to  all.  But  by  a  recent  act  of  parliament  (m), 
commissioners  have  been  appointed,  styled  the  inclosure 
commissioners  for  England  und  Wales,  under  whose 
sanction  inclosures  may  now  be  more  readily  effected, 
several  local  inclosures  being  comprised  in  one  act. 
The  same  commissioners  have  also  been  invested  with 
Drainage.  powers  for  facilitating  the  drainage  of  lands  (n).     The 

Common  fields,  rights   of  coiiimon   possessed   by   owners   of   land   in 


(k)  Ante,  p.  91. 

(/)  41  Geo.  III.  c.  100;  sec 
also  stats.  3  &  4  Will.  I V.  c.  S7  ; 
3  &4  Vict.  c.  31. 

(w)  Stat.  8  &  9  Vict.  c.  118, 


ameiKlccl  by  stat.  9  &  10  Vict.  c. 
70;  extended  by  stat.  10  &  11 
Vict.  c.  Ill,  and  further  extended 
by  stat.  11  &  12  Vict.  c.  99. 
(?0  Stat.  10&  11  Vict.  C.38. 


:s-i 


1^7. 


OF  HEREDITAMENTS  PURELY  INCORPOREAL.  257 

common  fields,  liowever  useful  in  ancient  times,  are 
now  found  greatly  to  interfere  with  the  modern  practice 
of  husbandry ;  and  acts  have  accordingly  been  recently 
passed,  to  facilitate  the  exchange  (o)  and  separate  inclo- 
sure(p)  of  lands  in  such  common  fields.  Under  the  pro- 
visions of  these  acts,  each  owner  may  now  obtain  a 
separate  parcel  of  land,  discharged  from  all  rights  of 
common  belonging  to  any  other  person.  The  rights  of 
common  above  spoken  of,  being  appendant  to  the  lands 
in  respect  of  which  they  are  exercised,  belong  to  the 
lands  of  common  right  (q),  by  force  of  the  common  law 
alone,  and  not  by  virtue  of  any  grant,  express  or  implied. 
And  any  conveyance  of  the  lands,  to  which  such  rights 
belong,  will  comprise  such  rights  of  common  also  (r). 
Another  kind  of  appendant  incorporeal  hereditament,  Advowson  ap- 
is  an  advowson  appendant  to  a  manor.  But  on  this  P^'^J^"'- 
head  we  shall  reserve  our  observations,  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  an  advow- 
son in  gross,  or  an  advowson  unappended  to  any  thing- 
corporeal. 

2.  Incorporeal  hevedito-ments,  appurtenant  to  corporeal  Appurtenant 
hereditaments  are  not  very  often  met  with.     They  con-  '"corporeal 

J  _  •'  hereditaments 

sist  of  such  incorporeal  hereditaments  as  are  not  natu-  aiise  by  grant 
rally   and   originally   appendant   to   corporeal   heredita-  °^  P'^^'^"?  '°°* 
nients,  but  have  been  annexed  to  them,  either  by  some 
express  deed  of  grant,  or  by  prescriiHion  from  long  en- 
joyment.     Rights  of  common,  and  rights  of  way  or  Appurtenant 
passage  over  the  property  of  another  person,  are  the  riglusofrom- 
principal  kinds  of  incorporeal  hereditaments  usually  found 
appurtenant  to  lands.     When  thus  annexed,  they  v/ill 
pass  by  a  conveyance  of  the  lands,  to  which  they  have 

(o)  Stat.  4  cS;  5  Will.  IV.  c.  c.  31. 

so!  ((/)  Co.  Litt.  122  a;  Bac.  Abr. 

{p)  Stat.  G  &   7  Will.  IV.  c.  tit.  Extinguishment  (C). 

115,  extended  by  stat.  3  &4  Vict.  (/•)  Litt.  s.  183;  Co.  Litt.  121  b. 
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been  annexed,  witliout  mention  of  the  appurtenances  (s) ; 
Appurtenances,  although  these  words,  "  with  the  appurtenances,"  are 
usually  inserted  in  conveyances,  for  the  purpose  of  dis- 
tinctly showing  an  intention  to  comprise  such  incorpo- 
real hereditaments  of  this  nature,  as  may  belong  to  the 
lands.  But,  if  such  rights  of  common,  or  of  way,  though 
usually  enjoyed  with  the  lands,  should  not  be  strictly 
appurtenant  to  them,  a  conveyance  of  the  lands  merely, 
with  their  appurtenances,  without  mentioning  the  rights 
of  common  or  way,  will  not  be  sufficient  to  comprise 
them  (t).  It  is,  therefore,  usual  in  conveyances,  to  in- 
sert, at  the  end  of  the  "  parcels"  or  description  of  the 
property,  a  number  of  "  general  words,"  in  which  are 
comprised,  not  only  all  rights  of  way  and  common,  &c. 
which  may  belong  to  the  premises,  but  also  all  such  as 
may  be  therewith  used  or  enjoyed  (u). 

3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone,  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  iii  gross. 
A  seignoiy  in     Of  these,  the  first  we  may  mention  is  a  seignory  in  gross, 
gf°^s*  which  is  a  seignory  that  has  been  severed  from  the  de- 

mesne lands  of  the  manor,  to  which  it  was  anciently  ap- 
pendant (u).  It  has  now  become  quite  unconnected  with 
any  thing  corporeal,  and,  existing  as  a  separate  subject 
of  transfei",  it  must  be  conveyed  by  deed  of  grant. 

Rent  seek.  The  next  kind  of  separate  incorporeal  hereditament 

is  a  rent  seek,  {reddltus  siccus,)  a  dry  or  barren  rent; 
so  called,  because  no  distress  could  formerly  be  made  for 
it  (w).    This  kind  of  rent  affords  a  good  example  of  the 

(s)  Co.  Litt.  121  b.  New  Cases,  1;  Fheyseyv.  Vicurif, 

(0   Harding  v.    Wilson,  2  B.  IG  Mee.  &  Wels.  484. 

&  Crcs.  96  J   Barlow  v.  Rhodes,  I  (?()  Ante,  p.  150. 

Cro.  &  Mee.  439.    See  also  James  (v)  1  Scriv.  Cop.  5. 

V.  Plant,  4  Adol.  &  Ellis,  749;  {w)  Litt.  s.  218. 

Hincldiffe  v.  Earl  oj  Kinnoul,  5 
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antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevaihng  system  of  tenures.  If  a  landlord  granted  his 
seignory,  or  his  reversion,  the  rent  service,  which  was 
incident  to  it,  passed  at  the  same  time.  But,  if  he  should 
have  attempted  to  convey  his  rent,  independently  of  the 
seignory  or  reversion,  to  which  it  was  incident,  the  grant 
would  have  been  effectual  to  deprive  himself  of  the  rent, 
but  not  to  enable  his  grantee  to  distrain  for  it  (x).  It 
would  have  been  a  7^€}it  seek.  Rents  seek  also  occa- 
sionally arose  from  grants  being  made  of  rent  charges, 
to  be  hereafter  explained,  without  any  clause  of  dis- 
tress (y).  But  now,  by  an  act  of  George  II.  (z),  a  remedy 
by  distress  is  given  for  rent  seek,  in  the  same  manner  as 
for  rent  reserved  upon  lease. 

Another  important  kind  of  separate  incorporeal  here-  A  rent  charge. 
ditaraent  is  a  rent  charge,  which  arises  on  a  grant  by 
one  person  to  another,  of  an  annual  sum  of  money,  pay- 
able out  of  certain  lands,  in  which  the  grantor  may  have 
any  estate.  The  rent  charge  cannot,  of  course,  con- 
tinue longer  than  the  estate  of  the  grantor;  but,  sup- 
posing the  grantor  to  be  seised  in  fee  simple,  he  may 
make  a  grant  of  a  rent  charge  for  any  estate  he  pleases, 
giving  to  the  grantee  a  rent  charge  for  a  term  of  years, 
or  for  his  life,  or  in  tail,  or  in  fee  simple  (a).  For  this 
purpose,  a  deed  is  absolutely  necessary;  for,  a  rent  Adeedrfquiied. 
charge,  being  a  separate  incorporeal  hereditament,  can- 
not, according  to  the  general  rule,  be  created  or  trans- 
ferred in  any  other  way  (b),  unless  indeed  it  be  given  by 
will.  The  creation  of  a  rent  charge  or  annuity,  for  any 
life  or  lives,  or  for  any  term  of  years  or  greater  estate 
determinable  on  any  life  or  lives,  is  also,  under  certain 
circumstances,  required  to  be  attended  with  the  inrol-  inrolment  of 
ment,  in  the  Court  of  Chancery,  of  a  memorial  of  certain  memorial  of 

■^  annuities  for 

(x)    Litt.   ss.    225,   226,   227,  h)  Stat.  4  Geo.  II.  c.  28,  s.  5.  lives  granted  for 

228,572.  (a)  Litt.  ss.  217,  218.  ^2."" 

(t/)  Litt.  ss.  217,  218.  (6)  Litt.  ubi  sup. 
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particulars.  These  annuities  are  frequently  granted  by 
needy  persons  to  money  lenders,  in  consideration  of  the 
payment  of  a  sum  of  money,  for  which  the  annuity  or 
rent  charge  serves  the  pvupose  of  an  exorbitant  rate  of 
interest.  In  order  therefore  to  check  these  proceedings 
by  giving  them  publicity,  it  is  ])rovided  that,  as  to  all 
such  annuities,  granted  for  pecuniary  consideration  or 
monies  worth  (c),  (unless  secured  on  lands  of  equal  or 
greater  annual  value  than  the  annuity,  and  of  which  the 
grantor  is  seised  in  fee  simple,  or  fee  tail  in  possession), 
a  memorial  stating  the  date  of  the  instrument,  the  names 
of  the  parties  and  witnesses,  the  persons  for  whose  lives 
the  annuity  is  granted,  the  person  by  whom  the  same  is 
to  be  beneficially  received,  the  pecuniary  consideration 
for  granting  the  same,  and  the  annual  sum  to  be  paid, 
shall,  within  thirty  days  after  the  execution  of  the  deed, 
be  inrolled  in  the  Court  of  Chancery;  otherwise  the 
same  shall  be  null  and  void  to  all  intents  and  purposes  (<:0. 

Creation  of  rent  In  settlements,  where  rent  charges  are  often  given  by 
the  Statute  of  ^^'^Y  o^  pii^  money  and  jointure,  they  are  usually  created 
^'^*'^'  under  a  provision  for  the  purpose  contained  in  the  Sta- 

tute of  Uses  (e).  The  statute  directs  that,  where  any 
persons  shall  stand  seised  of  any  lands,  tenements,  or 
hereditaments,  in  fee  sim])le  or  otherwise,  to  the  use  and 
intent  that  some  other  person  or  j^ersons  shall  have  yearly 
to  them  and  their  heirs,  or  to  them  and  their  assigns,  for 
term  of  life,  or  years,  or  some  other  special  time,  any 
annual  rent;  in  every  such  case  the  same  persons,  their 
heirs  and  assigns,  that  have  such  use  to  have  any  such 

((•)   Tttltij  V.   2\tli:j/,  4  Biiig.  o  Geo.  IV.  c.  92,  and  7  CJeo.  IV. 

214;   Mtstai/er  v.  Biggs,  1  Cro.  c.   75,  whicli  rcndei-  sufiicicnt  a 

Mee.&,  Rose.  110;   Few  v.  Back-  memoiial   of  the   names   of  the 

/;r)«se,  8  Ad.  &  KU.  789 ;  S.C.I  witnesses   as    they   shall    appear 

Vex:  &  Dav.  34.  signed  to  their  attestations. 

(J)  Stat.  5;5  Geo.  III.  c.  141,  (e)  Stat.  27  Hen.  VIII.  c.  10, 

explained  and  amended  by  stats.  ss.  4,  5. 
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rent,  shall  be  adjudged  and  deemed  in  possession  and 
seisin  of  the  same  rent,  of  such  estate  as  they  had  in  the 
use  of  the  rent;  and  they  may  distrain  for  non-payment 
of  the  rent  in  their  own  names.     From  this  enactment 
it  follows,  that,  if  a  conveyance  of  lands  be  now  made  to 
A.  and  his  heirs,  to  the  use  and  intent  that  B.  and  his 
assigns,   may,   during  his  life,  thereout  receive  a  rent 
charge, —  B.  will  be  entitled  to  the  rent  charge,  in  the 
same  manner  as  if  a  grant  of  the  rent  charge  had  been 
duly  made  to  him  by  deed.     The  above  enactment,  it 
will  be  seen,  is  similar  to  the  prior  clause  of  the  Statute 
of  Uses  relating  to  uses  of  estates  {f),  and  is  merely  a 
carrying  out  of  the  same  design ;  which  was,  to  render 
every  use,  then  cognizable  only  in  Chancery,  an  estate  or 
interest  within  the  jurisdiction  of  the  courts  of  law  {y). 
But,  in  this  case  also,  as  well  as  in  the  former,  the  end 
of  the  statute  has  been  defeated.     For,  a  conveyance  of 
land  to  A.  and  his  heirs,  to  the  use  that  B.  and  his  heirs 
may  receive  a  rent  charge,  in  trust  for  C.  and  his  heirs, 
will  now  be  laid  hold  of  by  the  Court  of  Chancery  for 
C.'s  benefit,  in  the  same  manner  as  a  trust  of  an  estate 
in  the  land  itself.     The  statute  vests  the  legal  estate  in 
the  rent,  in  B. ;  and  C.  takes  nothing  in  a  Court  of  law, 
because  the  trust  for  him  would  be  a  use  upon  a  use  {It). 
But  C.  has  the  entire  beneficial  interest ;  for  he  is  pos- 
sessed of  the  rent  charge  for  an  equitable  estate  in  fee 
simple. 

In  ancient  times  it  was  necessary,  on  every  grant  of  clause  of  ills- 
a  rent  charge,  to  give  an  express  power  to  the  grantee  t^'^^s. 
to  distrain  on  the  premises,  out  of  which  the  rent  charge 
was  to  issue  (i).     If  this  power  were  omitted,  the  rent 
was  merely  a  rent  seek.     Rent  service,  being  an  incident 
of  tenure,  might  be  distrained  for  by  common  right ;  but 

(/)  Ante,  p.  126.  (A)  Ante,  p.  129. 

(g)  Ante,  p.  128.  (t)  Litt.  s.  218. 
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rent  charges  were  matters,  the  enforcement  of  which  was 
left  to  depend  solely  on  the  agreement  of  the  parties. 
But,  since  a  power  of  distress  has  been  attached  by  par- 
liament (Ji)  to  rents  seek,  as  well  as  to  rents  service,  an 
express  power  of  distress  is  not  necessary  for  the  security 
of  a  rent  charge  (/).  Such  a  power,  however,  is  usually 
granted  in  express  terms.  In  addition  to  the  clause  of 
distress,  it  is  also  usual,  as  a  further  security,  to  give  to  the 
Power  o(  entry,  grantee  a  powcr  to  enter  on  the  premises,  after  default 
has  been  made  in  payment  for  a  certain  number  of  days, 
and  to  receive  the  rents  and  profits  until  all  the  arrears 
of  the  rent  charge,  together  with  all  expenses,  have  been 
duly  paid. 

Estate  for  life  Incorporeal  hereditaments  are  the  subjects  of  estates, 

in  a  rent  charge,  analogous  to  those  which  may  be  holden  in  corporeal 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  Hfe  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning,  in  the  deed  of  grant,  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 
rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands,  out  of  which  it  issued  (»?)•  The  former 
grantee  was  not  entitled,  because  he  had  parted  with  his 
estate ;  the  second  grantee  was  dead,  and  his  heirs  were 
not  entitled,  because  they  were  not  named  in  the  grant. 
Under  similar  circumstances,  we  have  seen  (n)  that,  in 
the  case  of  a  grant  of  corporeal  hereditaments,  the  first 
person  that  might  happen  to  enter  upon  the  premises, 

(A)  Stat.  4  Geo.  II.  c.  28,  s.  5.  519;    Buttery    v.     Robinson,   3 

See  Johnson  v.  Faulkner,  2  Q.  B.  Biiig.  ;J92. 

925,   935;     Miller  v.   Green,  8  (w)  Bac.  Abr.  tit.  Estate  for 

Bing.  92  ;  2  Cio.  &  Jerv.  142;  2  Life  and  Occupancy  (B). 

Tyr.  1.  (n)  Ante,  p.  19. 

{I)  Saward  v.  Amtey,  2  Bing. 
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after  the  decease  of  the  second  grantee,  had  formerly  a 
right  to  hold  possession  during  the  remainder  of  the  life 
of  the  former.  But  rents,  and  other  incorporeal  here- 
ditaments, are  not  in  tlieir  nature  the  subjects  of  occu- 
pancy (o) ;  they  do  not  lie  exposed  to  be  taken  possession 
of  by  the  first  passer  by.  It  was  accordingly  thought 
that  the  statutes,  which  provided  a  remedy  in  the  case  of 
lands  and  other  corporeal  hereditaments,  were  not  appli- 
cable to  the  case  of  a  rent  charge ;  but  that  it  became 
extinct  as  before  mentioned  (^j).  By  a  recent  decision, 
however,  the  construction  of  these  statutes  was  extended 
to  this  case  also  (g) ;  and  now,  the  act  for  the  amend-  ^ 

^J' '  '  JNevv  enactment 

ment  of  the  laws  with  respect  to  wills  (r),  by  which  these  as  to  estate  jho- 
statutes  have  been  repealed  (s),  permits  every  person  to  ""  ' 
dispose  by  will  of  estates  pur  autre  vie,  whether  there 
shall  or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament  (t) ;  and,  in  case  there  shall  be  no  special 
occupant,  the  estate,  whether  corporeal  or  incorporeal, 
shall  go  to  the  executor  or  administrator  of  the  party ; 
and  coming  to  him,  either  by  reason  of  a  special  occu- 
pancy, or  by  virtue  of  the  act,  it  shall  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate  (u). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  ever 
occurs  in  practice.  But  grants  of  rent  charges  for  an 
estate  in  fee  simple  are  not  uncommon,  especially  in  Estate  in  fee 
the  towns  of  Liverpool  and  Manchester,  where  it  is  the  re'ni'cha'i^e. 
usual  practice  to  dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes,  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to 

(o)  Co.  Litt.  41  b,  388  a.  (/•)  Stat.  7  Will.  IV.  &  1  Vict. 

Ip)  2  Black.  Com.  260.  c.  26. 

(g)  Bearpark  v.  Hutchinson,  7  (s)  Sect.  2. 

Bing.  178.  (t)  Sect.  3. 

{u)  Sect.  6. 
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be  granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accompHshed  by  a  conveyance 
from  the  vendor  to  tlie  piirchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  and  to  the  further  use  that, 
if  it  be  not  paid  -witliin  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  fui'ther  use  that,  in  case 
of  non-payment  within  so  many  more  days,  the  vendor 
and  his  heirs  may  enter,  and  hold  possession  till  all 
arrears  and  expenses  are  paid ;  and,  subject  to  the  rent 
charge,  and  to  the  powers  and  remedies  for  securing 
payment  thereof,  to  the  use  of  the  purchaser,  his  heirs 
and  assigns  for  ever.  The  purchaser  thus  acquires  an 
estate  in  fee  simple  in  the  land,  subject  to  a  perpetual 
rent  charge  payable  to  the  vendor,  his  heirs  and  assigns. 
It  should,  however,  be  carefully  borne  in  mind,  that 
transactions  of  this  kind  are  very  different  from  those 
grants  of  fee  simple  estates,  which  were  made  in  ancient 
times  by  lords  of  manors,  and  from  which  quit  or  chief 
rents  have  arisen.  These  latter  rents  are  rents  incident 
to  tenure,  and  may  be  distrained  for  of  common  right, 
without  any  express  clause  for  the  purpose.  But  as  we 
have  seen  (.r),  since  the  passing  of  the  statute  of  Quia 
emptoresiy),  it  has  not  been  lawful  for  any  person  to 
create  a  teniu-e  in  fee  simple.  The  modern  rents,  of 
which  we  are  now  speaking,  are  accordingly  mere  rent 
charges,  and  in  ancient  days  would  have  required  express 
clauses  of  distress  to  make  them  secure.  As  it  is,  these 
rent  charges,  in  common  with  all  others,  are  subject  to 
many  inconveniences.  They  are  considered  in  law  as 
against  common  right  {z),  that  is,  as  repugnant  to  the 
feudal  policy,  which  encouraged  such  rents  only  as  were 
incident  to  tenure.  A  rent  charge  is,  accordingly,  le- 
garded  as   a   thing  entire    and    indivisible,   unlike  rent 

(.r)  Ante,  pp.  54,  89,  90.  {z)  Co.  Litt.  M7b. 

{y)  ISEdw.  I.e.  1. 


z(>A 


£.1 


S 


OF  HEREDITAMENTS  PURELY  INCORPOREAL.  265 

service,  which  is  cajiable  of  apportionment.     And  from 

this  property  of  a  rent  charge,  the  law,  in  its  hostihty  to 

such  charges,  has  drawn  the  following  conclusion:  that  A  lele.iscof pait 

if  any  part  of  the  land,   out  of  which  a  rent  charge  rdease  of  the 

issues,  be  released  from  the  charge  by  the  owner  of  the  whole. 

rent,  either  by  an  express  deed  of  release,  or  virtually  by 

his  purchasing  part  of  the  land,  all  the  rest  of  the  land 

shall  enjoy  the  same  benefit,  and  be  released  also  (a).    If,  Apportionment 

however,  any  portion  of  the  land  charged  should  descend  "",,|  "f'^(*jj|. ,°  ^^j^ 

to  the  owner  of  the  rent,  as  heir  at  law,  the  rent  will  not 

thereby  be  extinguished,  as  in  the  case  of  a  purchase, 

but  will  be  apportioned  according  to  the  value  of  the 

land ;  because  such  portion   of  the   land  comes  to  the 

owner  of  the  rent,  not  by  his  own  act,  but  by  the  course 

of  law(&). 

Although  rent  charges  and  other  self-existent  incor-  incorporeal 
poreal  hereditaments  of  the  like  nature,  are  no  favourites  subject,  as  far 
with  the  law,  yet,  whenever  it  meets  with  them,  it  ap-  ^^  possible,  to 

'   '>      ^  _  1  •   1     tlie  same  rules 

plies  to  them,  as  far  as  possible,  the  same  rules  to  which  as  corporeal 
corporeal   hereditaments   are  subject.      Thus,  we  have  ''ereditaments. 
seen  that  the  estates,  which  may  be  held  in  the  one,  are 
analogous  to  those  which  exist  in  the  other.     So  estates 
in  fee  simple,  both  in  the  one  and  in  the  other,  may  be 
aliened  by  the  owner,  either  in  his  lifetime  or  by  his  will, 
and,  on  his  intestacy,  will  descend  to  the  same  heir  at 
law.     But,  in  one  respect,  the  analogy  fails.     Land  is 
essentially  the  subject  of  tenure;  it  may  belong  to  a  lord,  'lenure  an  ex- 
but  be  holden  by  his  tenant,  by  whom  again  it  may  be  ccpnun. 
sub-let  to  another ;  and  so  long  as  rent  is  rent  service,  a 
mere  incident  arising  out  of  the  estate  of  the  payer,  and 
belonging  to  the  estate  of  the  receiver,  so  long  may  it 
accompany,  as  accessory,    its  principal,   the  estate   to 
which  it  belongs.     But  the  receipt  of  a  rent  charge  is 

(rt)  Litt.  s.   222 ;    Dennett  v.  (6)  Litt.  s.  224. 

Pass,  1  New  Cases,  388. 
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accessory  or  incident  to  no  other  hereditament.  True, 
a  rent  charge  springs  fri)ni,  and  is  therefore  in  a  manner 
connected  with,  tlie  land  on  which  it  is  charged;  but 
the  receiver  and  owner  of  a  rent  charge  has  no  shadow 
of  interest  beyond  the  annual  payment,  and  in  the 
abstract  right  to  this  payment,  his  estate  in  the  rent 
consists.  Such  an  estate,  therefore,  cannot  be  subject 
to  any  tenure.  The  owner  of  an  estate  in  a  rent  charge, 
consequently,  owes  no  fealty  to  any  lord,  neither  can  he 
be  subject,  in  respect  of  his  estate,  to  any  rent  as  rent 
service ;  nor,  from  the  nature  of  the  property,  could  any 
distress  be  made  for  such  rent  service,  if  it  were  re- 
served (c).  So,  if  the  owner  of  an  estate  in  fee  simple  in 
a  rent  charge  should  die  intestate,  and  without  leaving 
any  heirs,  his  estate  cannot  escheat  to  his  lord ;  for  he 
has  none.  It  will  simply  cease  to  exist ;  and  the  lands, 
out  of  which  it  was  payable,  will  thenceforth  be  dis- 
charged from  its  payment  (<:/). 


Comraoa  iu 
gross. 


Another  kind  of  separate  incorporeal  hereditament, 
which  occasionally  occurs,  is  a  right  of  common  in  yross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject  of 
property  (e).  Such  a  right  of  common  has  therefore 
always  required  a  deed  for  its  transfer. 


Advowsons.  Another  important  kind  of  separate  incorporeal  here- 

ditament, is  an  advovvson  in  gross.  An  advowson  is  a 
perpetual  right  of  presentation  to  an  ecclesiastical  bene- 
fice.   The  owner  of  the  advowson  is  termed  the  patron  of 


(r)  Co.  Liu.  47  a,  141  a;  2 
Wack.  Com.  42.  But  it  is  said 
that  tlie  Queen  may  reserve  a 
rent  out  of  an  incorporeal  herc- 
ilitament,  for  which,  by  lier  prero- 


gative, she  may  distrain  on  all  the 
lands  of  the  lessee.  Co.  Litt.  47  a, 
n.  ( 1 ) ;  Bac.  Abr.  tit.  Rent  (B). 

{d)  Co.  Litt.  298  a,  n.  (2). 

(e)  2  Black*  Com.  33,  34. 
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the  benefice ;  but,  as  such,  he  has  no  property  or  interest 
in  the  glebe  or  tithes,  which  belong  to  the  incumbent. 
As  patron,  he  simply  enjoys  a  right  of  nomination  from 
time  to  time,  as  the  living  becomes  vacant.     And  this 
right  he  exercises  by  a  presentation  to  the  bishop  of  Presentation, 
some    duly  qualified    clerk   or  clergyman,   whom     the 
bishoj^  is  accordingly  bound  to  institute  to  the  benefice,  institution. 
and  to  cause  him  to  be  inducted  into  it(/).     When  the  induction, 
advowson  belongs  to  the  bishop,  the  forms  of  presenta- 
tion and  institution  are  supplied  by  an  act  called  col-  Collation. 
lation  {g).     And  by  recent  statutes  {k)  the  instruments 
by  which  })resentation  and  institution  in  the  one  case,  or 
collation  in  the  other,  are  carried  into  effect,  are  sub- 
jected  to   an  ad  valorem  duty  according   to   the  net 
yearly  value  of  the  benefice  (^).     In  some  rare  cases  of 
advowsons   donative  the  patron's  deed  of  donation  is  Donatives. 
alone  sufiicient  (k).     Where  the  patron  is  entitled  to  the 
advowson  as  his  private  property,  he  is  empowered  by 
an  act  of  parliament  of  the  reign  of  George  IV(/)  to 
present  any  clerk,  under  a  previous  agreement  with  him  Agreements  for 
for  his  resignation  in  favour  of  any  one  person  named,  ''^^'S"^"°"' 
or  in  favour  of  one  of  two  {m)  persons,  each  of  them 
being  by  blood   or  marriage  an  uncle,  son,  grandson, 
brother,  nephew,  or  grand-nephew  of  the  patron,  or  one 
of  the  patrons  beneficially  entitled.     One  part  of  the  in- 
strument by  which  the  engagement  is  made  must  be  de- 
posited within  two  calendar  months  in  the  ofiice  of  the 
registrar  of  the  diocese  (w),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made(o). 

(/)  1  Black.  Corn.  190,  191.  above   the  first  £200,  a  further 

(g)  2  Black.  Com.  22.  duty  of  £5. 

\h)  Stats.  5  &  G  Vict.  c.  79 ;  (/c)  2  Black.  Com,  23. 

6  &  7  Vict.  c.  72.  (0  Stat.  9  Geo.  IV.  c.  94. 

(i)  The  duty  is  £7,  and  when  {in)  Tlie  act  reads  one  or  two, 

the  net  yearly  value  shall  amount  but  this  is  clearly  an  error, 
to  £300   or  upwards,    then   for  (»t)  Sect.  4. 

every  £100    thereof   over    and  (o)  Sect.  5. 


vowsons  of 
rectories 
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Advowsons  are  principally  of  two  kinds, — advowsons 
History  of  ad-  of  rectories,  and  advowsons  of  vicarages.  The  history 
of  advowsons  of  rectories  is  in  many  respects  similar 
to  that  of  rents,  and  of  rights  of  common.  In  the  very 
early  ages  of  our  history,  advowsons  of  rectories  appear 
to  have  been  almost  always  appendant  to  some  manor. 
The  advowson  was  part  of  the  manorial  property  of  the 
lord,  who  built  the  chiu'ch,  and  endowed  it  with  the 
glebe,  and  most  part  of  the  tithes.  The  seignories,  in 
respect  of  which  he  received  his  rents,  were  another 
l)art  of  his  manor ;  and  the  remainder  principally  con- 
sisted of  the  demesne  and  waste  lands,  over  the  latter  of 
which,  we  have  seen  that  his  tenants  enjoyed  rights  of 
common,  as  appendant  to  their  estates  {p).  The  incor- 
poreal part  of  the  property,  both  of  the  lord  and  his 
tenants,  was  tlius  strictly  ajjpendant  or  incident  to  that 
part  which  was  corporeal ;  and  any  conveyance  of  the 
corj)oreal  part  naturally  and  necessarily  carried  with  it 
that  ])art  which  was  incorporeal,  unless  it  were  expressly 
excepted.  But,  as  society  advanced,  this  simple  state 
of  things  became  subject  to  many  innovations,  and  in 
various  cases  the  incorporeal  portions  of  property  be- 
came severed  from  the  corporeal  parts,  to  which  they 
had  previously  belonged.  Thus  we  have  seen  (q),  that 
the  seignory  of  lands  was  occasionally  severed  from  the 
corporeal  part  of  the  manor,  becoming  a  seignory  in 
gross.  So  rent  was  sometimes  granted  independently 
of  the  lordship  or  reversion,  to  which  it  had  been  in- 
cident ;  by  which  means  it  at  once  became  an  independ- 
ent incorporeal  hereditament,  under  the  name  of  a  rent 
seek.  Or  a  rent  might  have  been  granted  to  some  other 
person  than  the  lord,  under  the  name  of  a  rent  charge. 
In  the  same  way,  a  7'ight  of  common  might  have  been 
granted  to  some  other  person  than  a  tenant  of  the 
manor,  by  means  of  which  grant,  a  separate  incorpo- 

(/))  Ante,  pp.  91,  25G.  {ij)  Ante,  p.  258. 
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real  hereditament  would  have  arisen,  as  a  common  in 
gross,  belonging  to  the  grantee.  In  like  manner,  there 
exist,  at  the  present  day,  two  kinds  of  advowsons  of 
rectories ;  an  advowson  appendant  to  a  manor,  and  an 
advowson  in  gross  {r),  which  is  a  distinct  subject  of 
property,  unconnected  with  any  thing  corporeal.  Ad-  Origin  of  ad- 
vowsons in  gross  appear  to  have  chiefly  had  their  origin  o,oss. 
from  the  severance  of  advowsons  appendant,  from  the 
manors  to  which  they  had  belonged ;  and  any  advow- 
son, now  appendant  to  a  manor,  may  at  any  time  be 
severed  from  it,  either  by  a  conveyance  of  the  manor 
with  an  express  exception  of  the  advowson,  or  by  a 
grant  of  the  advowson  alone  independently  of  the 
manor.  And  when  once  severed  from  its  manor,  and 
made  an  independent  incorporeal  hereditament,  an  ad- 
vowson can  never  become  appendant  again.  So  long- 
as  an  advowson  is  appendant  to  a  manor,  a  con-  Conveyance  of 
veyance  of  the  manor,  even  by  feoffment,  and  with-  ""  advowson. 
out  mentioning  the  appurtenances  belonging  to  the 
manor,  will  be  sufficient  to  comprise  the  advowson  {s). 
But,  when  severed,  it  must  be  conveyed,  like  any 
other  separate  incorporeal  hereditament,  by  a  deed  of 
grant  {t). 

The  advowsons  of  rectories  were   not   unfrequently  History  of  ad. 

Q-ranted   by  the   lords  of  manors  in  ancient  times   to  vowsons  of 

.  .  .  ,         ,  .  .  vicarages, 

monastic  houses,  bishoprics,  and  other  spiritual  cor- 
porations (m).  When  this  was  the  case,  the  spiritual 
patrons  thus  constituted  considered  themselves  to  be  the 
most  fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
concerned;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deputy. 

(;■)  2  Black.  Com.  22  ;  Litt.  s.  nerd  v.  Sltwdl,  1  You.  &  Coll. 

G17.  559. 

(s)  Perk.    s.    116;    Co.    Litt.  (0  Co.  Litt.  3.32  a,  335  b. 

190  b,  307  a.    See  Attomey-Gc-  («)  1  Black.  Com.  384, 
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Ill  order  to  remedy  the  abuses  thus  occasioned,  it  was 
provided  by  statutes  of"  Richard  II.  (x)  and  Henry 
IV.  (y),  that  tlie  vicar  should  be  sufficiently  endowed 
wherever  any  rectory  was  thus  appropi-iated.  This  was 
the  origin  ot"  vicarages,  the  advowsons  of  which  belonged 
in  the  first  instance  to  the  spiritual  owners  of  the  appro- 
jjriate  rectories  as  appendant  to  such  rectories  (z) ;  but 
many  of  these  advowsons  have  since,  by  severance  from 
the  rectories,  been  turned  into  advowsons  in  gross. 
And  such  advowsons  of  vicarages  can  only  be  conveyed 
by  deed,  like  advowsons  of  rectories  under  similar  cir- 
cumstances. 


Next  presenta- 
tion. 

The  cliurcli 
raust  be  full. 


Simonv. 


The  sale  of  any  advowson  will  not  include  the  right 
to  the  7iext  presentation,  unless  made  when  the  church  is 
full ;  that  is,  before  the  right  to  present  has  actually 
arisen,  by  the  death,  resignation,  or  deprivation  of  the 
former  incumbent  («).  For,  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold  ;  and  the  sale  of  such  a  right 
would  fall  within  the  ofience  of  simony, — so  called 
from  Simon  Magus, — an  oftence  which  consists  in  the 
buying  or  selling  of  holy  orders,  or  of  an  ecclesiastical 
benefice  (Z>).  But,  before  a  vacancy  has  actually  oc- 
curred, the  next  presentation,  or  right  of  presenting  at 
the  next  vacancy,  may  be  sold,  either  together  with,  or 
independently  of,  the  future  presentations,  of  which  the 
advowson  is  composed  (c) ;  and  this  is  frequently  done. 
A  clergyman,  however,  is  prohibited  by  a  statute  of 
Anne  {d)  from  procuring  preferment  for  himself  by  the 
purchase  of  a  next  presentation  ;    but  this  statute  is  not 


(x)  Stat.  15  Rich.  II.  c.  G. 
{y)  Stat.  4  Hen.  IV.  c.  12. 
{z)  Dyer,;}51  a. 
(a)  Ahtoii  V.  Atluy,  7  Adol.  8z 
Ellis,  289. 

(//)  I3ac.    Abr.    tit.    Simony; 


Stat.  31  Eliz.  c.  G. 

Cc)  Fox  V.  Bishop  of  Chester, 
G  Bing.  1. 

(f/)  Stat.  12  Anne,  stat.  2,  c. 
12,  s.  2. 
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usually  considered  as  preventing  the  purchase  by  a 
clergyman  of  an  entire  advovvson  with  a  view  of  pre- 
senting himself  to  the  living.  When  the  next  presenta-  Next  presenta- 
tion is  sold,  independently  of  the  rest  of  the  advowson,  ^'°"  '*  personal 
it  is  considered  as  mere  personal  property,  and  will 
devolve,  in  case  of  the  decease  of  the  purchaser  before 
he  has  exercised  his  right,  on  his  executors,  and  cannot 
descend  to  his  heir  at  law  (e).  The  advowson  itself,  it 
need  scarcely  be  remarked,  will  descend,  on  the  decease 
of  its  owner  intestate,  to  his  heir.  The  law  attributes  to 
it,  in  common  with  other  separate  incorporeal  heredita- 
ments, as  nearly  as  possible  the  same  incidents  as  ap- 
pertain to  the  corporeal  property  to  which  it  once 
belonged. 

Tithes  are  another  species  of  separate  incorporeal  he-  Tithes. 
reditaments,  also  of  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and,  indeed,  down  to 
the  time  of  Henry  VIIL,  tithes  were  exclusively  the  pro- 
perty of  the  church,  belonging  to  the  incimibent  of  the 
parish,  unless  they  had  got  into  the  hands  of  some  mo- 
nastery, or  community  of  spiritual  persons.  They  never 
belonged  to  ;uiy  layman  until  the  time  of  the  dissolution 
of  monasteries  by  King  Henry  VIIL  But  this  monarch, 
having  procured  acts  of  parliament  for  the  dissolution 
of  the  monasteries  and  the  confiscation  of  their  pro- 
perty (/),  also  obtained,  by  the  same  acts  (^),  a  con- 
firmation of  all  grants,  made  or  to  be  made  by  his  letters 
patent,  of  any  of  the  property  of  the  monasteries.  These 
grants  were  many  of  them  made  to  laymen,  and  com- 

(e)  See  Bennell  v.  Bishop  of'  the  King  and  his  Heirs;"  stat.  31 

Lincoln,  7  Barn.  &  Cres.  113;  8  Hen.  VIII.  c,  13,  intituled  "  An 

Bing.  490.    5^,.  Act  for  the  Dissohition  of  all  Mo- 

(/')  Stat.  M  Hen.  VIII.  c.  28,  nastevics  and  Abbies;"  and  stat. 

intituled   "  An  Act  that  all  Re-  32  Hen.  VIII.  c.  24. 
ligious  Houses  under  the  yearly  (g)  27   Hen.  VIII.  c.  28,  s. 

Revenue  of  Two  Hundred  Pounds  2;  31  Hen.  VIII.  c.  13,  ss.  18, 

shall  be  dissolved,  and  given  to  19. 
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Tithes  in  lay 
liands. 


Conveyances  of 
tithes. 


Descent  of 
titlies. 


Tithes  exist  as 
distinct  from  the 
land. 


prised  tlie  tithes,  wliich  the  monasteries  had  possessed, 
us  well  as  tlieir  Itiuded  estates.  Tithes  thus  came  for  the 
first  time  into  lay  hands,  as  a  new  species  of  property. 
As  the  orants  had  been  made  to  the  "rantees  and  their 
heirs,  or  to  them  and  the  heirs  of  their  bodies,  or  for 
term  of  life  or  years  {h),  the  tithes  so  granted  evidently 
became  hereditaments,  in  which  estates  might  be  holden, 
similar  to  those  already  known  to  be  held  in  other  here- 
ditaments of  a  separate  incorporeal  nature;  and  a  neces- 
sity at  once  arose  of  a  law  to  determine  the  nature  and 
attributes  of  tiiese  estates.  How  such  estates  might  be 
conveyed,  and  how  they  should  descend,  were  questions 
of  great  importance.  The  former  question  was  soon  settled 
by  an  act  of  parliament  (i),  which  directed  recoveries, 
fines,  and  conveyances  to  be  made  of  tithes  in  lay  hands, 
according  as  had  been  used  for  assurances  of  lands,  tene- 
ments, and  other  hereditaments.  And  the  analogy  of  the 
descent  of  estates  in  other  hereditaments,  was  followed 
in  tracing  the  descent  of  estates  of  inheritance  in  tithes. 
But,  as  tithes,  being  of  a  spiritual  origin,  are  a  distinct 
inheritance  from  the  lands  out  of  which  they  issue,  they 
have  not  been  considered  as  affected  by  any  particular 
custom  of  descent,  such  as  that  of  gavelkind  or  borough- 
English,  to  which  the  lands  may  be  subject;  but  in  all 
cases  they  descend  according  to  the  course  of  the  com- 
mon law  (Ji).  From  this  separate  nature  of  the  land  and 
tithe,  it  also  follows,  that  the  ownership  of  both  by  the 
same  person  will  not  have  the  effect  of  merging  the  one 
in  the  other.  They  exist  as  distinct  subjects  of  pro- 
perty; and  a  conveyance  of  the  land  with  its  appur- 
tenances, without  mentioning  the  tithes,  will  leave  the 
tithes  in  the  hands  of  the  conveying  party  (l).  The  recent 


(/O  Stat.  31  Hen.  VIII.  c.  13, 

s.  18;  32  Hen.  VIII.  c.  7,  s.  1. 

(0  Stat.  32  Hen.  VIII.  c.  7, 

s.  7. 

(/v)  Dc»ecl.  Lushiiiglon  v.  Bishop 


of  Llandaff,  2  New  Rep.  -191 ;  1 
Eagle  on  Tithes,  IC. 

(/)  Cluipmun  V.    Gcitcombe,   2 
New  Cases,  516. 
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acts  which  have  been  passed  for  the  commutation  of  rommutation  of 
tithes  (/»),  affect  tithes  in  the  hands  of  laymen,  as  well  as  *''  ^^^" 
those  possessed  by  the  clergy.     Under  these  acts,  a  rent- 
charge,  varying  with  the  price  of  corn,  will  shortly  be 
substituted  all  over  the  kingdom,  for  the  inconvenient 
system  of  taking  tithes  in  kind  ;  and,  in  these  acts,  pro- 
vision has  been  properly  made  for  the  merger  of  the  Merger  of  titlies 
tithes  or  rent  charge  in  the  land,  by  which  the  tithes  or  °;  [f.^  hnJ^^^ 
rent-charge  may  at  once  be  made  to  cease,  whenever 
both  land  and  tithes  or  rent-charge  belong  to  the  same 
person  («). 

There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work  so 
elementary  as   the   present,  especially  considering   the 
short  notice  that  has  necessarily  here  been  taken  of  the 
more  important  kinds  of  such  property.     Thus,  titles  of  Titles  of 
honour,  in  themselves  an  important  kind  of  incorporeal  *ionour. 
hereditament,  are  yet,  on  account  of  their  inalienable 
nature,  of  but  little  interest  to  the  conveyancer.     The 
same  remark  also  applies  to  offices  or  places  of  business  Offices, 
and   profit.      No    outline   can   embrace  every  feature. 
Many  subjects,  which  have  here  occupied  but  a  single 
paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 
Reference  to  the  different  works  on  the  separate  subjects 
here  treated  of,  must  necessarily  be  made  by  those  who 
are  desirous  of  full  and  particular  information. 

(w)  Stats.  G  &  7  Will.  IV.  c.  10  &  11  Vict.  c.  104. 

71 ;    1  Vict.  c.  39 ;  1  &  2  Vict.  (m)  Stat.  6  &  7  Will.  IV.  c.  71, 

c.  64;  2  &  3  Vict.  c.  62  ;  3  &  4  s.  71  ;   1  &  2  Vict.  c.  64 ;  2  &  3 

Vict.  c.  15;  5  Vict.  c.  7;  5  &  6  Vict.  c.  62,  s.  1 ;   0  &  10  Vict. 

Vict.  c.  54 ;  9  &  10  Vict.  c.  73 ;  c.  73,  s.  19, 
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PART  HI. 

OF    COPYHOLDS. 

Our  present  subject  is  one  peculiarly  connected  with 
those  olden  times  of  English  history,  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Every 
thing  relating  to  copyholds,  reminds  us  of  the  baron  of 
old,  with  his  little  territory,  in  which  he  was  king.  Es- 
tates in  copyholds  are,  however,  essentially  distinct,  both 
in  their  origin  and  in  their  nature,  from  those  freehold 
estates,-  which   have   hitherto    occupied   our    attention. 

Definition  of       Copyhold  lands  are  lands  holden  by  copy  of  court  roll ; 

copy  0   s.  ^j^^^^  -^^  ^j^^  muniments  of  the  title  to  such  lands  are  copies 

of  the  roll  or  book,  in  which  an  account  is  kept  of  the 
proceedings  in  the  Court  of  the  manor  to  which  the 
lands  belong.  For,  all  copyhold  lands  belong  to,  and 
are  parcel  of,  some  manor.  An  estate  in  copyhold  is 
not  a  freehold ;  but,  in  construction  of  law,  merely  an 
estate  at  the  toill  of  the  lord  of  the  manor,  at  whose  will 
copyhold  estates  are  expressed  to  be  holden.  Copyholds 
are  also  said  to  be  holden  according  to  the  custom  of  the 
manor  to  which  they  belong,  for  custom  is  the  life  of 
copyholds  («). 

Origin  of  copy-        lu  former  days,  a  baron  or  great  lord,  becoming  pos- 

''°'^^*  sessed  of  a  tract  of  land,  granted  part  of  it  to  freemen,  for 

estates  in  fee  simple,  giving  rise  to  the  tenure  of  such 

estates,  as  we  have  seen  in  the  chapter  on  Tenure  {h). 

Part  of  the  land  he  reserved  to  himself,  forming  the 

{,()  Co.  Cop.  s.  [VI,  Tr.  p.  58.  {b)  Ante,  pp.  90,  91. 


(  '7- 


■A  I 


iis. 


9 


OF  COPYHOLDS.  ZtL 

demesnes  of  the  manor,  properly  so  called  (c) :  other 
parts  of  the  land  he  granted  out  to  his  villeins  or  slaves, 
permitting  them,  as  an  act  of  pure  grace  and  favour,  to 
enjoy  such  lands  at  his  pleasure ;  but  sometimes  enjoin- 
ing, in  return  for  such  favour,  the  performance  of  certain 
agricultural  services,  such  as  ploughing  the  demesne, 
carting  the  manure,  and  other  servile  works.  Such  lands 
as  remained,  generally  the  poorest,  were  the  waste  lands 
of  the  manor,  over  which  rights  of  common  were  en- 
joyed by  the  tenants  {d).  Thus  arose  a  manor,  of  which 
the  tenants  formed  two  classes,  the  freeholders,  and 
the  villeins.  For  each  of  these  classes  a  separate  Court 
was  held  :  for  the  freeholders,  a  Court  Baron  (e) ;  for 
the  villeins,  another,  since  called  a  Customary  Court (/").  Customary 
In  the  former  Court,  the  suitors  were  the  judges;  in  the  ^°"''** 
latter,  the  lord  only,  or  his  steward  {g).  In  some  manors, 
the  villeins  were  allowed  life  interests,  but  the  grants  were 
not  extended  so  as  to  admit  any  of  their  issue,  in  a  mode 
similar  to  that  in  which  the  heirs  of  freemen  became  en- 
titled on  their  ancestors'  decease.  Hence  arose  copy- 
holds for  lives.  In  other  manors,  a  greater  degree  of  Copyln.lds  for 
liberality  was  shown  by  the  lords ;  and,  on  the  decease 
of  a  tenant,  the  lord  permitted  his  eldest  son,  or  some- 
times all  the  sons,  or  sometimes  the  youngest,  and  after- 
wards other  relations,  to  succeed  him  by  way  of  heirship ; 
for  which  privilege,  however,  the  payment  of  a  fine  was 
usually  required,  on  the  admittance  of  the  heir  to  the 
tenancy.  Frequently  the  course  of  descent  of  estates  of 
freehold  was  chosen  as  the  model  for  such  inheritances ; 
but,  in  many  cases,  dispositions  the  most  capricious  were 
adopted  by  the  lord,  and  in  time  became  the  custom  of 
the  manor.  Thus  arose  copyholds  of  inheritance.  Again,  Copyliolds  of 

inheritance. 

(c)  Co.  Cop.  s.  14,  Tr.  11;  (/)  2  Watkins  on  Copyholds, 
At  tome)/- General  v.  Parsons,  2  4,  5;  1  Scriven  on  Copyholds, 
Cro.  8c  Jerv.  27!),  308.                        5,  G. 

(d)  2  Black.  Com.  90.  (g)  Co.  Litt.  .'iS  a. 

(e)  Ante,  p.  92. 
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if  a  villein  wished  to  part  with  his  own  parcel  of  land  to 
some  other  of  his  fellows,  the  lord  would  allow  him  to 
surrender  or  yield  up  again  the  land,  and  then,  on  pay- 
ment of  a  fine,  would  indul<>ently  admit  as  his  tenant, 
on  the  same  terms,  the  other,  to  whose  use  the  surrender 
liad  been  made.     Thus  arose  the  method,  now  prevalent. 

Surrender  and  of  conveying  copyholds,  by  surrender  into  the  hands  of 
the  lord,  to  the  use  of  the  alienee,  and  the  subsequent 
admittance  of  the  latter.  But  by  long  custom  and  con- 
tinued indulgence,  that,  which  at  first  was  a  pure  favour. 

The  will  of  ihe    grudually  grew  up  into  aright.     The  will  of  the  lord, 

rontio'ii'ed^hv^     wliich  had  Originated  the  custom,  came  at  last  to  be 

Ihe  custom.         controlled  by  it  (A). 

Rise  of  copy.  The  rise  of  the  copyholder  from  a  state  of  uncertainty 

holders  to  cer-  .  ^  ,  , 

t.Tinty  oi  tenure.  ^  certauity  ot  tenure,  appears  to  have  been  very  gra- 
dual. Britton,  who  wrote  in  the  reign  of  Edward  I.(i), 
thus  describes  this  tenure,  under  the  name  of  villeinage, 
"  Villeinage  is  to  hold  part  of  the  demesnes  of  any  lord, 
entrusted  to  hold  at  his  will  by  villein  services,  to  im- 
prove for  the  advantage  of  the  lord."  And  he  adds 
that,  "  In  manors  of  ancient  demesne  there  were  pure 
villeins  of  blood  and  of  tenure,  who  might  be  ousted  of 
their  tenements  at  the  will  of  their  lord"  (k).  In  the 
reign  of  Edward  III.,  however,  a  case  occurred  in  which 
the  entry  of  a  lord  on  his  copyholder  was  adjudged 
lawful,  because  he  did  not  do  his  services,  by  which  he 
broke  the  custom  of  the  manor  {I),  which  seems  to  show 
that  the  lord  could  not,  at  that  time,  have  ejected  his 
tenant  without  cause  (m).     And  in  the  reign  of  Edward 

(/;)  2  Black.  Com.   93,  et  seq.  25  a. 

147;   Wriglit's  Tenures,  215,  et  {m)  4  Rep.  21  b.    Mr.  Hallam 

.sey. ;   1  Scriv.  Cop.  40;   Garlund  states  tliat  a  passage  in   Britton, 

V.  Jekijll,  2  Bing.  292.  wliicli  liad  escaped  his  searcli,  is 

(<)  2  Reeves's  History  of  Eng.  said  to  confirm  the  doctrine,  that, 

Law,  280.  so   long  as    the   copyholder   did 

(/c)  Britton,  1G5.  continue  to  perform  llie   regular 

(/)  Year  Book,  4.3   lidw.  III.  stipuhitions  of  his  tenure,  tlie  lord 
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IV.,  the  judges  gave  to  copyliolders  a  certainty  of 
tenure,  by  allowing  to  them  an  action  of  trespass,  on 
ejection  by  their  lords  without  just  cause  (w).  "Now," 
says  Sir  Edward  Coke  (o),  "  copyholders  stand  upon  a 
sure  ground ;  now  they  weigh  not  their  lord's  displea- 
sure; they  shake  not  at  every  sudden  blast  of  wind; 
they  eat,  drink,  and  sleep  securely ;  only  having  a  special 
care  of  the  main  chance,  namely,  to  perform  carefully 
what  duties  and  services  soever  their  tenure  doth  exact, 
and  custom  doth  require  ;  then,  let  lord  frown,  the  copy- 
holder cares  not,  knowing  himself  safe."  A  copyholder 
has,  accordingly,  now,  as  good  a  title  as  a  fi-eeholder; 
in  some  respects,  a  better ;  for,  all  the  transactions  re- 
lating to  the  conveyance  of  copyholds,  are  entered  into 
the  court  rolls  of  the  manor,  and  thus  a  record  is  pre- 
served of  the  title  of  all  the  tenants. 

In  pursuing  our  subject,  let  us  now  follow  the  same 
course  as  we  have  adopted  with  regard  to  freeholds, 
and  consider,  first,  the  estates  which  may  be  liolden  in 
copyhold  lands;  and,  secondly,  the  modes  of  their 
alienation. 

was  not  at  liberty  to  divest  him  neoiisly   applied   to   copyholders, 
of  his  estate.    3  Ilallam's  Middle  The  passage  fioiu  Britten,  cited 
Ages,   2GI.      Mr.    Ilallam    was,  above,  is  also  subsequently  cited 
perhaps,  misled  in  his  supposition  by  Lord  Coke,  but  with  a  point- 
by  a  quotation  from  IJritton  made  ing  which  spoils  the  sense. 
by  Lord   Coke  (Co.  Lilt    Gl  a),  (n)  Co.  Lilt.  61  a. 
in  which  the  doctrine  laid  down  {(>)  Co.  Cop.  s.  9,  Tr.  p.  G. 
by  Britton  as  to  socmen,  is  erro- 
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CHAPTER  I. 

OF  ESTATES  IN  COPYHOLDS. 

Estates  in  copy-  WiTH  regard  to  the  estates  which  may  be  holdeii  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can 

An  estate  at  have  but  one  estate ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable 
at  the  will  of  either  party.  For,  though  custom  has  now 
rendered  copyholders  independent  of  the  will  of  their 
lords,  yet  all  copyholds,  properly  so  called,  are  still 
expressly  stated,  in  the  court  rolls  of  manors,  to  be 
holden  at  the  will  of  the  lord  (a) ;  and,  more  than  this, 
estates  in  copyholds  are  still  liable  to  some  of  the  inci- 
dents of  a  mere  estate  at  will.  We  have  seen  that,  in 
ancient  times,  the  law  laid  great  stress  on  the  feudal 
possession,  or  seism,  of  lands,  and  that  this  possession 
could  only  be  had  by  the  holder  of  an  estate  of  freehold, 
that  is,  an  estate  sufficiently  important  to  belong  to  a 
free  man  (b).  Now  copyholders  in  ancient  times  be- 
longed to  the  class  of  villeins  or  bondsmen,  and  held, 
at  the  will  of  the  lord,  lands  of  which  the  lord  himself 
was  alone  feudally  possessed.  In  other  words,  the  lands 
held  by  the  copyholders  still  remained  part  and  parcel 
of  the  lord's  manor;  and  the  freehold  of  these  lands 
still  continued  vested  in  the  lord ;  and  this  is  the  case  at 

TIk;  lord  is  ac-    the  present  day  with  regard  to  all  copyholds.     The  lord 

111,1  y  sei^ei  o     ^^  ^j^^  nianor  is  actually  seised  of  all  the  lands  in  the 

all  the  copyhold  J 

lands  of  his  posscssion  of  his  copyliold  tenants  (c).  He  has  not  a 
mere  incorporeal  seignory  over  these,  as  he  has  over  his 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 

(«)  1   Watk.  Cop.  44,   45;   1  (c)  Watk.  Descents,  51,   (59, 

Scriv.  Cop.  G05.  4tli  cd.) 

(6)  Atitr,  i)p.  21,  111. 
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part  of  the  manor,  but  which  were  anciently  granted  to 

freemen  and  their  heirs  (d).     Of  all  the  copyholds,  he  is 

the  feudal  ])ossessor ;  and  the  seisin  he  thus  has,  is  not 

without  its  substantial  advantages.     The  lord  having  a 

legal  estate  in  fee  simple  in  the  copyhold  lands,  possesses 

all  the  rights  incident  to  such  an  estate  (e),  controlled 

only  by  the  custom  of  the  manor,  which  is  now  the 

tenant's  safeguard.     Thus  he  possesses  a  right  to  all  The  lord  lias  a 

mines  and  minerals  under  the  lands  (/),  and  also  to  all 

timber  growing  on  the  surface,  even  though  planted  by  and  timber. 

the  tenant {(j).     These  rights,  however,  are  somewhat 

interfered  with  by  the  rights  which  custom  has  given  to 

the  copyhold  tenants;  for,  the  lord  cannot  come  upon 

the  lands  to  open  his  mines,  or  to  cut  his  timber,  without 

the  copyholder's  leave.      And  hence  it  is  that  timber 

is  so  seldom  to  be  seen  upon  lands  subject  to  copyhold 

tenure  {h).     Again,  if  a  copyholder  should  grant  a  lease  Lease  of  copy- 

of  his  copyhold  lands,  beyond  the  term  of  a  year,  with-  ''°'^'^- 

out  his  lord's  consent,  such  a  lease  would  be  a  cause  of 

forfeiture  to  the  land,  unless  it  were  authorized  by  a 

special  custom  of  the  manor  (i).    For,  such  an  act  would 

be  imposing  on  the  lord  a  tenant  of  his  own  lands, 

without  the  authority  of  custom ;  and  custom  alone  is 

the  life  of  all  copyhold  assurances.     So,  a  copyholder  vvastc. 

cannot  commit  any  waste,  either  voluntary,  by  opening 

mines,  cutting  down  timber,  or  pulling  down  buildings, 

or  permissive,  by  neglecting  to  repair.     For  the  land, 

with  all  that  is  under  it  or  on  it,  belongs  to  the  lord : 

{d)  Ante,  pp.  254,  255.  England  the  boundaries  of  copy- 

(e)  Ante,  p.  60.  holds  may  be  traced  by  the  entire 

(/')    1    Watk.    Cop.   333;    1  absence  of  trees  on  one  side  of  a 

Scriv.  Cop.  25,  508.  line,  and  their  luxuriant  growth 

{g)    1    Watk.    Cop.    332 ;     1  on  the  other.     3rd  Rep.  of  Real 

Scriv.  Cop.  499.  Property  Commissioners,  p.  15. 
(/()  There  is  a  common  proverb,  (i)    1    Watk.    Cop.    327;     1 

"  The  oak  scorns  to  grow  except  Scriv.  Cop.  544  ;  Doe  d.  Robin- 

ou  free  land."     It  is  certain  that  son  v.  Boiiffield,  i)  Q.  B.  492i 

in  Sussex  and  in  other  parts  of 


280  or  COPYHOLDS. 

tlic  tenant  has  notliino-  but  a  customary  right  to  enjoy 
the  occupation;  and  if  he  should  in  any  way  exceed 
this  right,  a  cause  oi"  {"orf'citure  to  his  lord  would  at  once 
accrue  (k). 

A  peculiar  species  of  copyhold  tenure  prevails  in  the 
north  of  England,  and  is  to  be  found  also  in  other  parts 
of  the  kingdom,  particidarly  within  manors  of  the  tenure 
of  ancient  demesne  (Z) ;  namely,  a  tenure  by  copy  of 
court  roll,  but  not  expressed  to  be  at  the  will  of  the  lord. 
The  lands  held  by  this  tenure  are  denominated  custo- 
Ciistuiiiaiy  lice-  mary  freeholds.  This  tenure  has  been  the  subject  of  a 
great  deal  of  learned  discussion  (m) ;  but  the  courts  of 
laAv  have  now  decided  that,  as  to  these  lands,  as  well  as 
riiu  iiccliuld  is  to  pure  copyholds,  the  freehold  is  in  the  lord,  and  not  in 
III  1  le  lord.  ^Yie  tenant  («).  If  a  conjecture  may  be  hazarded  on  so 
doubtful  a  subject,  it  would  seem  that  these  custonrary 
freeholds  were  originally  held  at  the  will  of  the  lords,  as 
well  as  those  proper  copyholds,  in  which  the  will  is  still 
expressed  as  the  condition  of  tenure  (o) ;  but  that  these 
tenants  early  acquired,  by  their  lord's  indulgence,  a  right 
to  hold  their  lands  on  performance  of  certain  fixed  ser- 
vices as  the  condition  of  their  tenure ;  and  the  compli- 
ment now  paid  to  the  lords  of  other  copyholds,  in  ex- 
pressing the  tenure  to  be  at  their  will,  was,  consequently, 
in  the  case  of  these  customary  freeholds,  long  since 
dropped.     That  the  tenants  have  not  the  fee  simple  in 

(/c)    1    Walk.    Cop.    3;31  ;     1  DoJd,  3  Bos.  &  Pul.  378. 
Scriv.  Cop.   526.      See   Doe   d.  (o)  See  Bract,  lib.  4,  fol.  208 

Grubbv.  Earl  of  Burlivglou,   o  b,  209  a;    Co.   Cop.   s.  32,    Tr. 

Barn.  &  Adol.  507.  p.  57.     In  Stephenson  v.  Hill,  3 

(/)  Britt.  164  b,   165   a;    see  Burr.  1278,  Lord  Mansfield  says, 

a«/t,  p.  102.  that  cop3l!oldcrs  had  acquired  a 

(/;/)  2  Scriv.  Cop.  665.  permanent  estate  in   their  lands 

(/;)  Slcp/ietisonv.  Hill,  3  Burr.  before  these  persons  had  done  so. 

1278;   Doe  d.  litai/  v.   Hiaitiiig-  But  he  does  not  state  where  he 

lo)i,  4  East,  271  ;   Doe  d.  Cook  v.  obtained  his  information. 
Danvers,  7  East,  299 ;  Burrcll  v. 


280 


zsi 


OF  ESTATES  IN  COPYHOLDS.  281 

tlieniselves,  appears  evident  tVom  the  fact,  that  the  right 

to  mines  and  timber,  on  the  lands  held  by  this  tenure, 

belongs  to  the  lord,  in  the  same  manner  as   in    other 

copyholds  {p).     Neither  can  the  tenants  generally  grant 

leases  without  the  lord's  consent  {q).     The  lands   are, 

moreover,  said  to  be  jmrcel  of  the  manors,  of  which  they 

are  held,   denoting  that  in  law  they  belong,  like  other 

copyholds,  to  the  lord  of  the  manor,  and  are  not  merely 

held  of  him,  like  the  estates  of  the  freeholders  (?").     In 

law,  therefore,  the  estates  of  these  tenants  cannot,  in 

respect  of  their  lords,  be  regarded  as  any  other  than 

estates  at  will,  though  this  is  not  now  actually  expressed. 

If  there  should  be  any  customary  freeholds,  in  which  Freehold  in  the 

the  above  characteristics,  or  most  of  them,  do  not  exist, 

such  may  with  good  reason  be  regarded  as  the  actual 

freehold  estates   of  the   tenants.      The  tenants   would 

then  possess  the  rights  of  other  freeholders  in  fee  simple, 

subject  only  to  a  customary  mode  of  alienation.     That 

such  a  state  of  things  may,  and  in  some   cases  does 

exist,  is  the  opinion  of  some  very  eminent  lawyers  {s). 

But  a  recurrence  to  first  principles  seems  to  show  that 

the  question,  whether  the  freehold  is  in  the  lord  or  in 

the  tenant,  is  to  be   answered,   not   by   an  appeal   to 

learned  dicta  or  conflicting  decisions,  but  by  ascertaining 

ip)  Doed.  Reay  v.  Huntington,  Mylne,  32,  1  Tamlyn,  138.     Tc- 

4  East,  271,  273 ;   Stephenson  v.  iiements  \vithin  the  limits  of  tlie 

iit//,  3  Burr.  1277,  arguendo.  ancient   borough   of  Kirkby-in- 

{(j)  Doc  V.   Danvers,  7   East,  Kendal,  in  Westmoreland,  appear 

299,  301,  314.  to  be  an  instance;   Bus/ier,  ajjp., 

(r)  Burrell  v.  Dochl,  3  Bos.  &  Thompson,  resp.,  4  C.  B.  48.  The 

Pull.  378,  381  ;  Doe  v.  Danvers,  freehold  is  in  the  tenants,  and  the 

7  East,  320,  321.  customary   mode   of  conveyance 

(s)  Sir  Edward  Coke,  Co.  Litt.  has  always  been  by  deed  of  grant 
59  b;  Sir  Matthew  Ilalc,  Co.  or  bargain  and  sale,  without  livery 
Litt.  59  b,  n.  (1)  ;  Sir  W.  Black-  of  seisin,  lease  for  a  year,  or  in- 
stone.  Considerations  on  the  Qucs-  roiment.  Some  of  the  judges, 
tion,  &c.  ;  Sir  John  Leach,  Bing-  however,  seemed  to  doubt  the 
ham  V.    Woodgatc,    1    Russ.    &  validity  of  such  a  custom. 
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in  each  case  whether  the  well  known  rights  of  free- 
holders, such  as  to  cut  timber  and  dig  mines,  are  vested 
in  the  lord  or  in  the  tenant. 


Copyholders 
when  admitted, 
in  u  similar  po- 
sition to  free- 
liolders  having 
the  seisin. 


Fines. 


Customary 
estates  analo- 
gous to  free- 
hold. 


Estate  for  life. 


It  appears  then  that,  with  regard  to  the  lord,  a  copy- 
holder is  only  a  tenant  at  will.  But  a  cojjyholder,  who 
has  been  admitted  tenant  on  the  court  rolls  of  a  manor, 
stands,  with  respect  to  other  copyholders,  in  a  similar 
position  to  a  freeholder  who  has  the  seisin.  The  legal 
estate  in  the  copyholds  is  said  to  be  ^?^  such  a  person, 
in  the  same  manner  as  the  legal  estate  of  freeholds 
belongs  to  the  person  who  is  seised.  The  necessary 
changes  which  are  constantly  occurring,  of  the  persons 
who  from  time  to  time  are  tenants  on  the  rolls,  form 
occasionally  a  source  of  considerable  profit  to  the  lords. 
For,  by  the  customs  of  manors,  on  every  change  of 
tenancy,  whether  by  death  or  alienation,  fines  of  more 
or  less  amount,  become  payable  to  the  lord.  By  the 
customs  of  some  manors,  the  fine  payable  was  anciently 
arbitrary ;  but  in  modern  times,  fines,  even  when  arbi- 
trary by  custom,  are  restrained  to  two  years'  improved 
value  of  the  land,  after  deducting  quit  rents  (t).  Occa- 
sionally a  fine  is  due  on  the  change  of  the  lord  ;  but,  in 
this  case,  the  change  must  be  by  the  act  of  God,  and 
not  by  any  act  of  the  party  (u).  The  tenants  on  the 
rolls,  when  once  admitted,  hold  customary  estates, 
analogous  to  the  estates  which  may  be  holden  in  free- 
holds. These  estates  of  copyholders  are  only  quasi 
freeholds ;  but,  as  nearly  as  the  rights  of  the  lord,  and 
the  custom  of  each  manor,  will  allow,  such  estates  pos- 
sess the  same  incidents  as  the  freehold  estates,  of  which 
we  have  already  spoken.  Thus  there  may  be  a  copy- 
hold estate  for  life;  and  some  manors  admit  of  no  other 
estates,  the  lives  being  continually  renewed  as  they 
drop.     And  in  those  manors  in  which  estates  of  inhe- 


(0  1  Sciiv.  Cop.  384. 


(m)  1  Watk.  Cop.  285. 
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ritance,  as  in  fee  simple  and  fee  tail,  are  allowed,  a  grant 
to  a  man  simply,  without  mentioning  his  heirs,  will 
confer  only  a  customary  estate  for  his  life  (v).  But  as 
the  customs  of  manors,  having  frequently  originated  in 
mere  caprice,  are  very  various,  in  some  manors  the  words 
"to  him  and  his,"  or,  "to  him  and  his  assigns,"  or,  "to 
him  and  his  sequels  in  right,"  will  create  a  customary 
estate  in  fee  simple,  although  the  word  heii's  may  not 
be  used  (;r). 

It  will  be  remembered  that,  anciently,  if  a  grant  had  Estate  pin- 
been  made  of  freehold  lands  to  B.  simply,  without  men- 
tioning his  heirs,  during  the  life  of  A.,  and  B.  had  died 
first,  the  first  person  who  entered  after  the  decease  of 
B.,  might  lawfully  hold  the  lands  during  the  residue  of 
the  life  of  A.  (y).  And  this  general  occupancy  was 
abolished  by  the  Statute  of  Frauds.  But  copyhold 
lands  were  never  subject  to  any  such  law  (z).  For,  the 
seisin  or  feudal  possession  of  all  such  lands,  belongs, 
as  we  have  seen  (a),  to  the  lord  of  the  manor,  svibject 
to  the  customary  rights  of  occupation,  belonging  to  his 
tenants.  In  the  case  of  copyholds,  therefore,  the  lord 
of  the  manor  after  the  decease  of  B.  would,  until  lately, 
have  been  entitled  to  hold  the  lands  during  the  residue 
of  A.'s  life ;  and  the  Statute  of  Frauds  had  no  applica- 
tion to  such  a  case  (b).  But  now,  by  the  recent  act  for 
the  amendment  of  the  laws  with  respect  to  wills  (c), 
the  testamentary  power  is  extended  to  copyhold  or 
customary  estates  pur  autre  vie  {d),  and  the  same  pro- 
vision, as  to  the  application  of  the  estate  by  the  exe- 

(v)  Co.  Cop.  s.  49,  Tr.  p.  IH.  («)  Ante,  p.  278. 

Sec  a?i«e,  pp.  17,  115.  [h)  1  Scriv.  Cop.  63,  108;  1 

(r)  1  Watk.  Cop.  109.  Watk.  Cop.  302. 

{y)  Ante,  p.  19.  (f)  Stat.  7  Will.  IV.  &  1  Vict. 

{z)  Doe  (1.   Foster  v.  Scolt,  4  c.  26. 
Barn.   &  Crcs.   70.'J ;  7  Dow.  &  {d  )  Sect.  3. 

Ujl.  190. 
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cutors  or  administrators  of  the  grantee,  as  is  contained 
with  reference  to  freeholds  (e),  is  extended  also  to  cus- 
tomary and  copyhold  estates  ( /').  The  grant  of  an 
estate  pur  autre  vie,  in  copyholds,  may,  liowever,  be  ex- 
tended, by  express  words,  to  the  heirs  of  the  grantee  (9). 
And,  in  this  event,  the  heir  will,  in  case  of  intestacy, 
be  entitled  to  hold  during  the  residue  of  the  life  of  the 
cestui  que  vie,  subject  to  the  debts  of  his  ancestor  the 
grantee  (Ji). 

Kbtate  lail  in  An  estate  tail  in  copyholds  stands  u]wn  a  peculiar 

copy  10  s.  footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (j).  This  estate,  it  will  be  re- 
membered, is  an  estate  given  to  a  man  and  the  heirs  of 
his  body.  With  regard  to  freeholds,  we  have  seen  [k) 
that  an  estate  given  to  a  man  and  the  heirs  of  his 
body,  was,  like  all  other  estates,  at  first  inalienable  j  so 
that  no  act  which  the  tenant  could  do,  could  bar  his 
issue,  or  expectant  heirs,  of  their  inheritance.  But,  in 
an  early  period  of  our  history,  a  right  of  alienation  ap- 
pears gradually  to  have  grown  up,  empowermg  every 
freeholder  to  whose  estate  there  was  an  expectant  heir, 
to  disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him 
and  the  heirs  of  his  body,  was  accordingly  enabled  to 
alien,  the  moment  a  child  or  expectant  heir  of  his  body 
was  born  to  him  ;  and  this  right  of  alienation  at  last 
extended  to  the  possibility  of  reverter  belonging  to  the 
lord,  as  well  us  to  the  expectancy  of  the  heir  (/) ;  till  at 

(c)  Ante,  p.  20  of  Mr.  Seij.  Scriven.(l  Scriv.  Cop. 

(/)  Sect.  ().  Q7,  et  neq.)    Mr,  Watkins  sets  out 

(g)  1  Scviv  Cop.  64;   1  Walk.  with   right  principles,  but  seems 

Cop.  303.  strangely  to  stumble  on  the  wrong 

{/i)  Stat.  7  Will.  IV.  Sc  1  Vict.  conclusion.    (1  Walk.  Cop.  chap, 

c.  26,  s.  6.  4.) 

(j)  The  attempt  lierc  made  to  (/c)  yhile,  pp.  '^9,  et  stq, 

explain  this  subject,  is  grounded  (/)  Ante,  p.  35. 
on  the  authorities  and  reasoning 
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length  it  was  so  well  established,  as  to  require  an  act 
of  parliament  for  its  abolition.  The  statute  Do  donis  (in)  The  si;itute  De 
accordingly  restrained  all  alienation,  by  tenants,  of 
lands  which  had  been  granted  to  themselves  and  the 
heirs  of  their  bodies ;  so  that  the  lands  might  not  fail 
to  descend  to  their  issue  after  their  death,  or  to  revert 
to  the  donors  or  their  heirs,  if  issue  should  fail.  Tiiis 
statute  was  passed  avowedly  to  restrain  that  right  of 
alienation,  of  the  prior  existence  of  which,  the  statute 
itself  is  the  best  proof.  And  this  right,  in  respect  of 
fee  simple  estates,  was  soon  afterwards  acknowledged 
and  confirmed  by  the  statute  of  Quia  emptoresin). 
But,  during  all  this  period,  copyholders  were  in  a  very  Copyliolders 
different  state  from  the  freemen  who  were  the  objects  ^er^'^di'tferen^ 
of  the  above  statutes  (o).  Copyholders  were  most  of  state  from  free- 
them  mere  slaves,  tilling  the  soil  of  their  lords'  de- 
mesne, and  holding  their  little  tenements  at  his  will. 
The  right  of  an  ancestor  to  bind  his  heir  {p),  with  which 
right,  as  we  have  seen  {q),  the  power  to  alienate  free- 
holds commenced,  never  belonged  to  a  copyholder  (?'). 
And,  till  very  recently,  copyhold  lands  in  fee  simple 
descended  to  the  customary  heir,  quite  unaffected  by 
any  bond  debts  of  his  ancestor,  by  which  the  heir  of 
his  freehold  estates  might  have  been  bound  (s).  It 
would  be  absurd,  therefore,  to  suppose  that  the  right  of 
alienation  of  copyhold  estates,  arose  in  connexion  with 
the  rights  of  freeholders.  The  two  classes  were  then 
quite  distinct.     The  one  were  poor  and  neglected,  the 

(?n)  13  Edw.   I.  c.  1  ;  ante,  p.  holders  only  were  intended.   And 

3G.  in  the  statute  of  Quia  emptores 

(n)  18  Edw.  I.  c.  1.  freemen  are  expressly  mentioned. 

(o)  In    the    preamble  of    the  (p)  Ante,  p.  GO. 

statute  De  (lo)iis,  the  tenants  are  (y)  Ante,  pp.  31 — 33. 

spoken  of  ns  feoffees,  and  as  able  {?■)  Ej/let  v.    Lane  and  Pers, 

by    deed    and  feoffment   to    bar  Cro.  Eliz.  380. 
their  donors,  showing  that  free-  (s)  4  Hep.  22  a. 
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other  powerful  and  consequently  protected  (t).  The 
one  held  their  tenements  at  the  will  of  their  lords ;  the 
other  alienated  in  spite  of  tliem.  The  one  were  subject 
to  the  whims  and  caprices  of  their  individual  masters ; 
the  other  were  governed  only  by  the  general  laws  and 
customs  of  the  realm. 

Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  difierently, — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.  And  from  this  difference  ap- 
j)ears  to  have  arisen  the  division  of  manors,  in  regard 
to  estates  tail,  into  two  classes ;  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such 
As  to  manors  a  custom  cxists.  In  manors  in  which  there  is  no 
wiieie  there  IS     custom  to  cntail,  a  i^ift  of  copyholds  to  a  man  and  the 

no  cusiom  to  _  _      ,  .         .  . 

entail.  heirs  of  his  body,  will  give  him  an  estate  analogous  to 

the  fee  simple  conditional,  which  a  freeholder  would 
have  acquired  under  such  a  gift,  before  the  passing  of 
the  statute  De  donis{u).  Before  he  has  issue,  he  will 
not  be  able  to  alien ;  but  after  issue  are  born  to  him,  he 
Alienation  was  may  alienate  at  his  pleasure  (x).  In  this  case,  the  right 
lowed"'  ^  ^ "  ^^  alienation  appears  to  be  of  a  very  ancient  origin, 
having  arisen  from  the  liberality  of  the  lord  in  per- 
mitting his  tenants  to  stand  on  the  same  footing,  in  this 
respect,  as  freeholders  then  stood. 

(t)  The   famous    provision    of  incliule — plainly  points  to  a  dis- 

Magna  Chaita,  c.  29, — "  Nullus  tinctioii    then    existing    between 

/iie;- homo  capiatur  vel  iinprisone-  free   and    not   free.      Why   else 

tur  aut  dissesiatur  de  aliquo  libero  should  the  word  liber  have  been 

tcnemento  suo,  &c.,  nisi  per  legale  used  at  all  ? 

judicium  parium  suorum  vel  per  (u)  Ante,  pp.  30,  3G  ;  Doe  d. 

legem   terrie.      Null!   vendeimis,  Blesai'd  v.  Siwpsoyi,  4  "New  Cases, 

mdli  ncgabimus,    aut  differemus  .'533 ;  3  Man.  &  Gran.  929. 

rectum  vel  justiciam," — whatever  (v)  Doe  d.  Spencer  v.  Clark,  1) 

classes  of  persons   it   may  have  Darn.  &  Aid.  458. 
been  subsequently   construed   to 


29^ 
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But,  as  to  those  manors  in  which  the  aUenation  of  When  aliena- 
the  estate  in  question  was  not  allowed,  the  history  ap-  ajjo^v^j^  "°^ 
pears  somewhat  different.     The  estate  being  inalienable, 
descended,  of  course,  from  father  to  son,  according  to 
the  customary  line  of  descent.     A  perpetual  entail  was 
thus  set  up,  and  a  custom  to  entail  established  in  the  A  custom  to 
manor.     But,  in  process  of  time,  the  origmal  strictness  established. 
of  the  lord  defeated  his  own  end.     For,  the  evils  of 
such  an  entail,  which  had  been  felt,  as  to  freeholds,  after 
the  passing  of  the  statute  De  donis  ( ?/),  became  felt  also 
as  to  copyholds  (z).     And,  as  the  copyholder  advanced 
in  importance,  different  devices  were   resorted   to  for 
the  purpose  of  effecting  a  bar  to  the  entail;   and,  in 
different  manors,  different  means  were  held  sufficient  for 
this    purpose.      In   some,   a   customary   recovery   was  Customary  re- 
suffered,  in  analogy  to  the  common  recovery,  by  which  '^"^^'y- 
an  entail  of  freeholds  had  been  cut  off'(«).     In  others, 
the  same  effect  was  produced  by  a  preconcerted  for- 
feiture of  the  lands  by  the  tenant,  followed  by  a  re-grant  Forfeiture  and 
from  the  lord  of  an  estate  in  fee  simple.     And  in  others,  f^-gr=i°'- 
a  conveyance  by  the  ordinary  means  became  sufficient 
for   the   purpose.     And   thus   it  happened   that  in   all 
manors,  in  which  there  existed  a  custom  to  entail,  a 
right  grew  up,  empowering  the  tenant  in  tail,  by  some 
means  or  other,  at  once  to  alienate  the  lands.     He  thus 
ultimately  became  placed  in  a  better  position  than  the 
tenant  to  him  and  the  heirs  of  his  body,  in  a  manor 
where  alienation  was  originally  permitted.     For,  such 
a  tenant  can  now  only  alienate,  after  he  has  had  issue. 
But  a  tenant  in  tail,  where  the  custom  to  entail  exists, 
need  not  wait  for  any  issue,  but  may  at  once  destroy  the 
fetters,  by  which  his  estate  has  been  attempted  to  be 
bound. 

The   beneficial   enactment  before  referred  to  (Z>),  by 

(i/)  Ante,  p.  3G.  {b)  Stat.  3  &  4  Will.  IV.  c.  74  ; 

{z)  1  Scriv.  Cop.  70.  ante,  p.  40. 

(«)  jhite,  p.  39. 
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Rnlails  now 
barred  by  sur- 
render. 


wliich  fines  and  conniion  rccovories  of  freeholds  were 
iiliolislied,  also  contains  provisions  applicable  to  entails 
of  copyholds.  Instead  of  the  cumbrous  machinery  of  a 
customary  recovery,  or  a  forfeiture  and  re-grant,  it  sub- 
stitutes, in  every  case,  a  simple  conveyance  by  sur- 
render (c),  the  ordinary  means  for  conveying  a  cus- 
tomary estate  in  fee  simple.  When  the  estate  tail  is  in 
remainder,  the  necessary  consent  of  the  protector  (d) 
may  be  given,  either  by  deed,  to  be  entered  on  the 
court  rolls  of  the  manor  (e),  or  by  the  concurrence  of  the 
protector  in  the  surrender,  in  which  case  the  memoran- 
dum or  entry  of  the  surrender  must  expressly  state  that 
such  consent  has  been  given  (/). 


Estate  in  fee 
simple. 


Debts. 


Ciown  debts. 


.Tiidginenl 
debts. 


The  same  free  and  ample  power  of  alienation,  which 
belongs  to  an  estate  in  fee  simple  in  freehold  lands, 
ap])ertains  also  to  the  like  estate  in  copyholds.  Tlie 
liberty  of  alienation  inter  vivos  appears,  as  to  copyholds, 
to  have  had  little  if  any  precedence,  in  point  of  time, 
over  the  hberty  of  alienation  by  will.  Both  were,  no 
doubt,  at  first  an  indulgence,  which  subsequently  ripened 
into  a  right.  And  these  rights  of  voluntary  alienation 
long  outstripped  the  liability  to  involuntary  alienation 
for  the  payment  of  the  debts  of  the  tenant ;  for,  till  the 
year  1833,  copyhold  lands  of  deceased  debtors  were 
under  no  liability  to  their  creditors,  even  where  the 
heirs  of  the  debtor  were  expressly  bound  (g).  And  the 
crown  had  no  further  privilege  than  any  other  creditor. 
But  now  all  estates  in  fee  simple,  whether  freehold, 
customary  hold,  or  cojjyhold,  are  rendered  liable  to  the 
payment  of  all  the  just  debts  of  the  deceased  tenant  (//). 
Creditors  who  had  obtained  judgments  against  their 
debtors  were  also,  till  very  recently,  unable  to  take  any 


(c)  Sect.  50. 

(d)  See  a»te,  p.  45. 
(<?)  Sect.  .51. 

(./ )  Sect.  52. 


(g)  4  Rep. 22  a;  1  Watk.  Co- 
pyholds, 140. 

(A)  Stat.  3  &  4  Will.  IV.  c. 
104. 
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Y)art  of  the  copyhold  lands  of  their  debtors  under  the 
writ  of  elegit  {i).  But  the  recent  act,  by  which  the 
remedies  of  judgment  creditors  have  been  extended  (/<), 
enables  the  sheriff,  under  the  writ  of  elegit,  to  deliver 
execution  of  copyhold  or  customary,  as  well  as  of  free- 
hold lands;  and  purchasers  of  copyholds  are,  accord- 
ingly, now  bound  by  all  judgments,  which  have  been 
entered  up  against  their  vendors.  But  if  any  purchaser 
should  have  had  no  notice  of  any  judgment,  it  would 
seem  that  he  is  protected  by  the  clause  in  a  subsequent 
act(Z),  which  provides,  that,  as  to  purchasers  without 
notice,  no  judgment  shall  bind  any  lands,  otherwise  than 
it  would  have  bound  such  purchasers  under  the  old  law. 

Copyholds  are  equally  liable,  with  freeholds,  to  invo-  Bankruptcy  and 
luntary  alienation  on  the  bankruptcy  or  insolvency  ^f '"^°  ^'^"""J- 
the  tenant.  In  bankruptcy,  however,  the  copyhold 
estate  is  disposed  of,  by  the  commissioner  acting  in  the 
bankruptcy,  under  a  special  power  given  him  by  the 
bankrupt  acts  (m) ;  and  in  insolvency  a  similar  power  of 
disposition  is  vested  in  the  general  assignee  of  the  cre- 
ditors (n).  By  the  exercise  of  these  powers  the  fine, 
which  would  have  been  payable  to  the  lord  had  the 
assignees  been  admitted  tenants  on  the  rolls,  is  effectually 
avoided.  But  the  purchaser  of  course  pays  a  fine  on  his 
admittance. 

The  descent  of  an  estate  in  fee  simple  in  copyholds,  Descent  of  an 
is  governed  by  the  custom  of  descent  which  may  happen  si',*^^p^e"n  copy- 
to  prevail  in  the  manor;  but,  subject  to  any  such  cus- 

(j)  See  ante,  p.  G4;   1  Soriv.  78,  79;  1  &2  Will.  IV.  c.  56, 

Copyholds,  CO.  s.  7 ;    3  &  4   Will.  IV.  c.  74, 

(k)  Stat.  1  &  2  Vict.  c.  110,  ss.  55— GO;  5  &  0  Vict.  c.  122, 

B.  11.  ss.  59— G2. 

(/)  Stat.  2  &  3  Virt.  c.  11,  s.  in)  1  &  2  Vicl.  c.  110,  s.  47. 

5;  «7!<e,  pp.  GO,  G7.  Sec,  however,  stals.  5&U   Vicf. 

{m)  Stat.  G  Geo.  IV.  c.  IG,  ss.  c  IIG ;  7  i"t  8  Vict.  c.  9G. 

U 


holds 


290  or  coi'viioLDs. 

toni,  tlie  provisions  contained  in  the  recent  uct  for  the 
amendment  of  the  law  of  inheritance  (o),  apply  to  copy- 
hold as  well  as  freehold  hereditaments,  whatever  be  the 
customary  course  of  their  descent.  As,  in  the  case  of 
freeholds,  the  lands  of  a  person  dying  intestate  descend 
at  once  to  his  heir  (p),  so  the  heir  of  a  copyholder 
becomes,  immediately  on  the  decease  of  his  ancestor, 
tenant  of  the  lands,  and  may  exercise  any  act  of  owner- 
ship before  the  ceremony  of  his  admittance  has  taken 
place  {(j).  Bat  as  between  himself  and  the  lord,  he  is 
not  completely  a  tenant  till  he  has  been  admitted. 

Tenure.  The  tenure  of  an  estate  in  fee  simple  in  copyholds 

Fealty.  involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty 

Suit  of  L'outi.     from  the  tenant  (?),  together  with  suit  to  the  customary 
Ksclieat.  court  of  the  manor.     Escheat  to  the  lord  on  failure  of 

heirs,  or  on  corruption  of  blood  by  attainder  (s),  is  also 
an  incident  of  copyhold  tenure ;  but  the  lord  of  a  copy- 
holder has  the  advantage  over  the  lord  of  a  freeholder 
in  this  respect,  that,  whilst  freehold  lands  in  fee  simple 
are  forfeited  to  the  crown  by  the  treason  of  the  tenant, 
the  copyholds  of  a  traitor  escheat  to  the  lord  of  tho 
Rent.  manor  of  which  they  are  held  (0-      Rents  (zO  also  of 

small  amount  are  not  unfrequent  incidents  of  the  tenure 
Rellfci".  of  copyhold   estates.      And  reliefs  (.r)  may,  by  special 

custom,  be  payable  by  the  heir  (y).  The  other  incidents 
of  copyhold  tenure  depend  on  the  arbitrary  customs  of 
each  particular  manor ;  foi",  this  tenure,  as  we  have 
seen(xr),  escaped  the  destruction  in  which  the  tenures  of 

(o)  Stilt.  3  &  1  Will.  IV.  c.  106.  Rex  v.  Willes,  3  B.  &  Aid.  511. 

(p)  Ante,  p.  71.  (t)   Lord    Cornivallk's  case,   2 

(q)  1  Scriv.  Cop.  ,'557  ;   Rig/it  Ventr.  38  ;    1    Watk.  Cop.  340  ; 

d.  Tui/lor  V.  Banks,  3  Bar.  &  Ad.  1  Sciiv.  Cop.  522. 
G64 ;   King  v.  Turner,   1   My.  &  (u)  Ante,  p.  96. 

K.  15();   Doe  d.  Perry  \.  Wilson,  (.r)  Ante,  pp.  92,  94,  96. 

5  Ad.  &  Ell.  321.  (j/)   1  Scriv.  Cop.  436. 

(;•)  2  Scriv.  Cop.  732.  (z)  Ante,  p.  95. 

(x)  See  ante,  ])p.  97,  il   sr(/. ; 
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all  freehold  lands  (except  free  and  common  socage,  and 
frankalmoign,)  were  involved  by  the  act  of  12  Car.  II. 
c.  24. 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates,  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  («).  Heriots  Heriots. 
appear  to  have  been  introduced  into  England  by  the 
Danes.  The  heriot  of  a  military  tenant  was  his  arms 
and  habihments  of  war,  which  belonged  to  the  lord,  for 
the  purpose  of  equipping  his  successor.  And,  in  analogy 
to  this  feudal  custom,  the  lords  of  manors  usually  ex- 
pected that  the  best  beast  or  other  chattel  of  each  tenant, 
whether  he  were  a  freeman  or  a  villein,  should  on  his 
decease  be  left  to  them  (b).  This  legacy  to  the  lord 
was  usually  the  first  bequest  in  the  tenant's  will  (c) ; 
and,  when  the  tenant  died  intestate,  the  heriot  of  the 
lord  was  to  be  taken  in  the  first  place  out  of  his 
effects  (d),  unless  indeed,  as  not  unfrequently  happened, 
the  lord  seized  upon  the  whole  of  the  goods  (e).  To  the 
goods  of  the  villein,  he  was  indeed  entitled,  the  villein 
himself  being  his  lord's  property.  And  from  this  dif- 
ference between  the  two  classes  of  freeman  and  villein, 
has  perhaps  arisen  the  circumstance,  that,  whilst  heriots 
from  freeholders  are  almost  obsolete  (/),  heriots  from 
copyholders  remain  to  this  day,  in  many  manors,  a 
badge  of  the  ancient  servility  of  the  tenure.     But  the 

(a)  1  Scriv.  Cop.  437,  et  neq.  s.  25,   Matth.  Paris,  951  ;  Addi- 

(b)  Bract.  8G  a  ;  2  Black.  Com.  tumcnta,  p.  201,(Wats's  ed.  Loud. 
423,421.  1G40.) 

(c)  Bract.  GO  a ;  Fleta,  lib.  2,  {/)   By    the    custom    of   the 
cap.  57.  manor  of  South  Tawton,  otherwise 

{d)  Bract.    GO   b;    Fleta,    itbi  Itton,   in   the  county  of  Devon, 

supra.  heriots  are  still  due  from  the  free- 

(e)  ^cc  ArtkuU  ohservunda  per  holders  of  the  manor;   Dumerell 

prnvisitnipui  cphcoporiiin    Ang/ia',  v.  Prothcroe,  10  Q.  B.  20. 
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ii;4lit  of  tlic  lord  is  now  coiifiucd  to  such  a  chattel  as 
the  custom  of  the  manor,  grown  into  a  law,  will  enable 
him  to  take  {(j).  The  kind  of  chattel  which  may  be 
taken  for  a  heriot  varies  in  ditierent  manors.  And  in 
some  cases  the  heriot  consists  merely  of  a  money  })ay- 
ment. 

Joint  tenancy         All  kinds  of  estates  in  copyholds,  as  well  as  in  free- 
and  m  i  omninii.  j^^jj^j^^^  ,yjj^y  |)g  ]^^,\^\  j,^  joint  tenancy,  or  in  common ;  and 

an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  the  admission  on  the  court  rolls  of  a  manor 
of  one  joint  tenant,  is  the  admission  of  all  his  com- 
panions ;  and,  on  the  decease  of  any  of  them,  the  sur- 
vivors or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  (h).  The  jurisdiction  of  the  Court 
of  Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common,  did  not  formerly  extend  to 
copyhold  lands  (i).  But  by  a  recent  enactment  (j),  this 
jurisdiction  has  been  extended  to  the  partition  of  copy- 
holds as  well  as  freeholds. 

Act  for  commu-       The  rights  of  lords  of  manors  to  fines  and  heriots, 
I  .lion  of  certain  ,.gjj^g    reliefs,  and  customary  services,  too;ether  with  the 

ii];iiKiii:il  nglits.  '      _  '  _  _    ''  . 

lord's  interests  in  the  timber  growing  on  copyhold 
lands,  have  been  found  productive  of  considerable  in- 
convenience to  copyhold  tenants,  without  any  sufficient 
corresponding  advantage  to  the  lords.  An  act  of  par- 
liament (k)  has  accordingly  been  passed,  by  which  the 
commutation  of  these  rights  and  interests,  together  with 
the  lord's  rights  in  mines  and  minerals  if  expressly 
agreed  on,  has  been  greatly  facilitated*.     The  machinery 

(g)  2  Walk.  Cop.  12'J.  (/c)  Stat.  4  &  5  Vict.   c.  .'].->; 

(//)  1  Walk.  Cop.  272,  277.  ainciuled  by  stat.  G  &  7  Vict.  c. 

(()  Jojie  V.  Mors/iruil,  0  Boav.  2;5,    i'lutlier    anuMuled    and    ex- 

21o.  plained  by  stat.  7  &  8  Vict.  c.  55, 

(;■)  Stat.  4  &  5  Vict.  c.  35,  s.  and  continued  by  stat.  10  &  11 

85.  Vict.  c.  101. 


^^ 
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of"  the  iict  is,  ill  many  respects,  siniiUir  to  that  by  which 
the  commutation  of  tithes  is  eifected.  The  rights  and 
interests  of  the  lord  are  changed,  by  the  comnmtation, 
into  a  rent  charge  varying  with  the  price  of  corn, 
together  with  a  small  fixed  fine  on  death  or  alienation, 
in  no  case  exceeding  the  sum  of  five  shillings  (Z).  By 
the  same  act,  facilities  have  also  been  afforded  for  the 
enfranchisement  of  copyhold  lands,  or  the  conveyance  Knfiauchise- 
of  the  freehold  of  such  lands  from  the  lord  to  the  "'^"^' 
tenant,  whereby  the  copyhold  tenure,  with  all  its  inci- 
dents, is  for  ever  destroyed.  The  eufrancliisemcnt  of 
copyholds  may  be  made,  either  in  consideration  of  money 
to  be  paid  to  the  lord,  or  of  an  annual  rent  charge 
varying  with  the  price  of  corn,  issuing  out  of  the  lands 
enfranchised,  or  in  consideration  of  the  conveyance  of 
other  lands  (??*).  Provision  has  also  been  made  for 
charging  the  money,  paid  for  enfranchisement,  on  the 
lands  enfranchised,  by  way  of  mortgage  (?i).  The  prin- 
cipal object  of  these  enactments,  is  to  provide  for  the 
case  of  the  lands  being  in  settlement,  or  vested  in  parties 
not  otherwise  capable  of  at  once  entering  into  a  com- 
plete arrangement.  When  all  parties  are  sui  juris,  an 
enfranchisement  may  at  any  time  be  made  by  a  simple 
conveyance  of  the  fee  simple  from  the  lord  to  his 
tenant  (o). 

(l)  Stat.  4  &  5  Vict.  c.  35,  («)  Stat.  4  &  5  Vict.  c.  35, 

s.  14.  ss.  70,  71,  72  ;  7  &  8  Vict.  c.  55, 

(m)  Stat.   4  &  5  Vict.   c.  35,  s.  4. 

ss.  50,  59,  73,  74,  75  ;  G  &  7  Vict.  (o)   1  Walk.  Cop.  3G2  ;  1  Scriv. 

c.  23;  7  &  8  Vict.  c.  55,  s.  5.  Cop.  G53. 
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CHAPTER  II. 

OF  THE  ALIENATION  OF  COPYHOLDS. 

The  mode  in  wliicli  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
inter  vivos,  still  retains  much  of  the  simplicity,  as  well 
us  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.  The  copyholder  surrenders  the  lands  into  the 
hands  of  his  lord,  w-ho  thereupon  admits  the  alienee. 
Customary  For  the  purpose  of  effecting  these  admissions,  and  of 
""''*■  informing   the   lord  of  the  different  events  happening 

within  his  manor,  as  well  as  for  settling  disputes,  it  was 
formerly  necessary  that  his  customary  Court,  to  which 
all  the  copyholders  were  suitors,  should  from  time  to 
Homage.  time  be  held.     At  this  Court,  the  copyholders  present 

were  called  the  homage,  on  account  of  the  ceremony  of 
homage  which  they  were  all  anciently  bound  to  perform 
to  their  lord  (a).     In  order  to  form  a  Court,  it  was  for- 
merly necessary  that  two  copyholders  at  least  should 
Courts  may  now  be  present  (&).     But,  in  modern  times,  the  holding  of 
out 'the  presence  ^o^^i'ts  having  degenerated  into  little  more  than  an  in- 
of  any  copy-       convenient  formality,   it  has  been  provided  by  a  recent 
act,  that  customary  Courts  may  be  holden  without  the 
presence  of  any  copyholder ;  but  no  proclamation  made 
at  any  such  Court  is  to  affect  the  title  or  interest  of  any 
person  not  present,  unless  notice  thereof  shall  be  duly 
served  on  him  within  one  month  (c) ;  and  it  is  also  pro- 
vided, that  where,  by  the  custom  of  any  manor,  the  lord 
is  authorized,  with  the  consent  of  the  homage,  to  grant 

(a)  Ante,  p.  91.  (c)    Stat.   4  &  5  Vict.    c.  35, 

(b)  1  Scviv.  Cop.  280.  s.  86. 
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any  common  or  waste  lands  of"  the  manor,  the  Court 
must  be  duly  summoned  and  holden  as  before  the  act(fZ). 
No  Court  can  lawfully  be  held  out  of  the  manor ;  but 
by  immemorial  custom,  Courts  for  several  manors  may 
be  held  together  within  one  of  them  (e).  In  order  that 
the  transactions  at  the  customary  Court  may  be  pre- 
served, a  book  is  provided,  in  which  a  correct  account 
of  all  the  proceedings  is  entered  by  a  person  duly 
authorized.  This  book,  or  a  series  of  them,  forms  the  Court  rolls. 
court  rolls  of  the  manor.  The  person  who  makes  the  Steward. 
entries  is  the  steward :  and  the  court  rolls  are  kept  by 
him,  but  subject  to  the  right  of  the  tenants  to  inspect 
them  (/).  This  oflficer  also  usually  presides  at  the 
Courts  of  the  manor. 

Before  adverting  to  alienation  by  surrender  and  ad-  Grants. 
mittance,  it  will  be  proper  to  mention,  that,  whenever 
any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy 
at  his  will,  according  to  the  custom  of  the  manor, 
under  the  usual  services  (^).  These  grants  may  be 
made  by  the  lord  for  the  time  being,  whatever  be  the 
extent  of  his  interest  (A),  so  only  that  it  be  lawful  : 
for  instance,  by  a  tenant  for  a  term  of  life  or  years. 
But  if  the  lord,  instead  of  granting  the  lands  by  copy, 
should  once  make  any  conveyance  of  them  at  the  com- 
mon law,  though  it  were  only  a  lease  for  years,  his 
power  to  grant  by  copy  would  for  ever  be  destroyed  (^). 
The  steward,  or  his  deputy,  if  duly  authorized  so  to  do, 
may  also  make  grants,  as  well  as  the  lord,  whose  ser- 
vant he  is  (k).     It  was  formerly  doubtful  whether  the 

{d)  Sect.  91.  (h)  Doc  d.   Rui/er  v.   Strick- 

le) 1  Scriv.  Cop.  6.  land,  2  Q.  B.  792. 

(/)  Ibid.  .'387,  588.  (i)  1  Watk.  Cop.  37. 

(g)  1  Watk.  Cop.  23;  1  Scriv.  (k)  Ibid.  29. 

Cop.  111. 
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liL'  made  out  ol 
ilie  inanor 


stewiuil,  or  his  (lc[)iity,  could  uiuko  grants  of  coi)yliokls 
(JriinisriMviiow  wlioii  oiit,  of  tlic  manor  (/).  lUit  by  a  recent  act  (/?«),  to 
uiiich  wc  have  before  had  occasion  to  )-efer,  it  is  i)ro- 
vided  tliat  the  lord  of"  any  manor,  or  the  steward,  or 
deputy  steward,  may  grant  at  any  time,  and  at  any 
place,  eitlier  within  or  out  of  the  manor,  any  lands 
parcel  of  the  manor,  to  be  held  by  copy  of  court  roll,  or 
according  to  the  custom  of  the  manor,  which  such  lord 
shall  for  the  time  being  be  authorized  and  em})owered 
to  grant  out  to  be  held  as  aforesaid ;  so  that  such  lands 
be  granted  for  such  estate,  and  to  such  person  only,  as 
the  lord,  steward,  or  deputy,  shall  Ijc  authorized  or  em- 
powered to  grant  the  same. 


Alieaalion  by 
surrender. 


In  Couit, 


Out  ot  Couit. 


Presentment 


When  a  copyholder  is  desirous  of  disposing  of  his 
lands,  the  usual  method  of  alienation  is  by  a  surrender 
of  the  lands  into  the  hands  of  the  lord  (usually  through 
tlu;  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  v/ished  to  bestow.  This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.  It  may  be  made  either  in  or  out 
of  court.  If  made  in  court,  it  is  of  course  entered  on 
the  court  rolls,  together  with  the  other  proceedings;  and 
a  copy  of  so  much  of  the  roll  as  relates  to  such  sur- 
render is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed;  it  is  then  given  to  the 
[)urchaser  as  a  muniment  of  his  title  (?i)-  If  the  sur- 
render should  be  made  out  of  Court,  a  memorandum  of 
the  transaction,  signed  by  the  parties  and  the  steward, 
is  made  in  writing,  and  duly  stamped  as  before.  In 
order  to  give  effect  to  a  smrender  made  out  of  Court, 
it  was  formerly  necessary  that  due  mention,  or  present- 
tnent,  of  the  transaction,  should  be  made  by  the  suitors 


(/)  1  Watk.  Cop.  .'30. 
{in)   Stat.  •!   &    5  Vict.  c. 
87. 


(«)  A  form  of  such  ;i  copy  of 
court  roll  will  bo  found  in  Appen- 
dix (E). 
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or  homage  assembled  at  the  next,  or,  by  special  custom, 
at    some    other    subsequent    Court  (o).       Ami     in    this 
manner  an  entry  of  the  surrender  appeared  on  the  court 
rolls,  the  steward  entering  the  presentment  as  part  of 
the  business  of  the  Court.     But  by  the  recent  act,  it  is  now  unnuces- 
now  provided  that  surrenders,  copies  of  which  may  be  ^^'^' 
delivered   to  the  lord,  his  steward,  or  deputy  steward, 
shall  be  forthwith  entered  on   the  court  rolls ;    which 
entry  is  to  be  deemed  to  be  an  entry  made  in  pursuance 
of  a  presentment  by  the  homage  (/j).     So  that  in  this 
case,   the   ceremony  of  presentment  is  now   dispensed 
with.     When  the  surrender  has  been  made,  the  surren- 
deror still  continues  tenant  to  the  lord,  until  the  admit- 
tance of  the  surrenderee.     The  surrenderee  acquires  by  Nature  ot  &ur- 
the  surrender  merely  an  inchoate  right,  to  be  perfected  ""enderee's  right 
by  admittance  ((/).     This  light  was  formerly  inalienable  tancc. 
at  law,  even   by  will,  until  rendered   devisable   by  the 
new  statute  for  the  amendment  of  the  laws  with  respect 
to  wills  (r);    but,  hke  a  possibiHty  in  the  case  of  free- 
holds, it  may  always  be  leleased,  by  deed,  to  the  tenant 
of  the  lands  (s). 

A  surrender  of  copyholds  may  be  made  by  a  man  to  Surrender  to  the 
the  use  of  his  wife,  for  such  a  surrender  is  not  a  direct 
conveyance,  but  operates  only  through  the  instrument- 
ality of  the  lord  (t).     And  a  valid  surrender  may  at  any  Surrender  of 
time  be  made  of  the  lands  of  a  married  woman,  by  her  ^v,ie_ 
husband  and  herself;  she  being  on  such  surrender  sepa- 

(o)  1  Watk.  Cop.  79  ;  1  Scriv.  Ad.  &  E.  195. 

Cop.  277.  (r)  7  Will.  IV.  &  1  Vict.  c.  2(5, 

Ip)   Stat.  4  &  5  Vict.  c.  35,  s.  3. 

s.  89.  (a')  Kite  and  Qiicmlons  cusi;  4 

(y)   Doc  d.  Tojield  v.  Tojkld,  llep.  25  a;  Co.  Litt.  (JO  a. 

1 1  East,  24(3 ;   Rex  v.  Dauic  June  {t)  Co.  Cop.  s.  35  ;    Tracts,  p. 

St.  John  Mildmai/,  5  B.  &.  Ad.  79. 
254;   Doe  d.  Winder  v.  Laivcs,  7 
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lately  examined  as  to  her  tree  consent  by  the  steward, 
or  his  deputy  (?<). 

Adimtiancc.  When  the  surrender  Jius  been  made,  the  surrenderee 

lias,  at  any  time,  a  right  to  procure  admittance  to  the 
hinds  surrendered  to  his  use;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  Ijound  to 
pay  him  the  customary  fine.  This  admittance  is  usually 
taken  immediately  (r);  but,  if  obtained  at  any  future 
time,  it  will  relate  back  to  the  surrender;  so  that,  if  the 
surrenderor  should,  subsequently  to  the  surrender,  have 
surrendered  to  any  other  person,  the  admittance  of  the 
former  surrenderee,  even  though  it  should  be  subsequent 
to  the  admittance  of  the  latter,  will  completely  displace 

AiJmiitance        jjjg  estate  (zt;)-     Formerly  a  steward  was  unable  to  admit 

inav  nowbe  liacl  '  i  i         i 

out' of  the  tenants  out  of  a  manor  (.r);  but,  by  the  recent  act,  the 


manor. 


lord,  his  steward,  or  deputy,  may  admit  at  any  time, 
and  at  any  place,  either  within  or  out  of  the  manor,  and 
without  holding  a  Court;  and  the  admission  is  rendered 
valid  without  any  presentment  of  the  surrender,  in  pur- 
suance of  which,  admission  may  have  been  granted  ( y). 

Alienation  by  The  alienation  of  copyholds  by   will  was    formerly 

"'"•  effected  in  a  similar  manner  to  alienation  inter  vivos.     It 

was  necessary  that  the  tenant  who  wished  to  devise  his 
estate  should  first  make  a  surrender  of  it  to  the  use  of 
his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  The  devisee,  on  the  decease  of  his  testator, 
Avas,  until  admittance,  in  the  san\e  position  as  a  surren- 
deree(2^).     By  a  statute  of  Geo.   III.  (a),  a  devise  of 

(tt)  1  Watk.  Cop.  63.  {y)  Stat.  4  &  5  Vict.  c.  35,  ss. 

{v)  See  Ai)pendix  (E).  88,  90. 

(tc)  1  Watk.  Cop.  103.  (z)   Wciiimcrighl  v.  Elwell,  1 

(a)  Doe  d.Leach  v.  W/iittaker,       Mad.  627;  Phillips  v.  Phillips,  1 
6  B.  &  Ad.  409,  435.  My.  &.  K.  649,  664. 

(a)  55  Geo.  III.  c.  192. 
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copyholds,  without  any  surrender  to  the  use  of  the  will, 
was  rendered  as  valid  as  if  a  surrender  had  been 
made  (b).  The  recent  act  for  the  amendment  of  the 
laws  with  respect  to  wills,  requires  that  wills  of  copy- 
hold lands  should  be  executed  and  attested  in  the  same 
manner  as  wills  of  freeholds  (c).  But  a  surrender  to  the 
use  of  the  will  is  still  unnecessary;  and  a  surrenderee,  or 
devisee,  who  has  not  been  admitted,  is  now  empowered 
to  devise  his  interest  (<:/).  Formerly,  the  devisee  under 
a  will  was  accustomed,  at  the  next  customary  Court 
held  after  the  decease  of  his  testator,  to  bring  the  will 
into  Court;  and  a  presentment  was  then  made  of  the  Presentment  of 
decease  of  the  testator,  and  of  so  much  of  his  will  as  re-  ' 
lated  to  the  devise.  After  this  presentment  the  devisee 
was  admitted,  according  to  the  tenor  of  the  will.  But 
under  the  recent  act  for  the  improvement  of  copyhold 
tenure,  the  mere  delivery  to  the  lord,  or  his  steward,  or 
deputy  steward,  of  a  copy  of  the  will,  is  sufficient  to  au-  new  unneces- 
thorize  its  entry  on  the  court  rolls,  without  the  necessity  ^^^^' 
of  any  presentment ;  and  the  lord,  or  his  steward,  or 
deputy  steward,  may  admit  the  devisee  at  once,  without 
holding  any  Court  for  the  purpose  (e). 

Sometimes,  on  the  decease  of  a  tenant,  no  person  If  no  person 
comes  in  to  be  admitted  as  his  heir  or  devisee.     In  this  ^^^^'^  ^h^ioid 
case  the  lord,  after  making  due  proclamation  at  three  "^ay  seize 
consecutive  Courts  of  the  manor  for  any  person  having 
right  to  the  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 
quousqne  as  it  is  called,  that  is,  until  some  person  claims 
admittance  (/) ;    and  by  the  special  custom  of  some 

(6)  Doed.Nellicrcotcv.  Bartle,  (e)  Stat.  4  &  5  Vict.  c.  35,  ss. 

5  B.  &  Aid.  492.  88,  89,  90. 

(c)  Stat.  7  Will.  IV.  &  1  Vict.  (/)    1    Watk.   Cop.    234  ;     1 

c.  26,  ss.  2,  3,  4,  5,  9 ;   see  ante,  Scriv.  Cop.  355 ;   Doe  d.  Bovcr  v. 

p.  IGl.                          .  Trueman,  1  Barn.  &  Adol.  736. 

{(I)  Sect.  3. 
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iiiaiiois,    he    is   t-iititlcd    to    seize    tlu;    lunds   absolutely. 
I'lovision  ill         |J^^^  ^^  ^]ji^  ,.ij,.lj^  Qf  j-iig  |(^(.j  midit  be  very  preiudicial 

'•'^"'I'l  of  ""-  .      .  .     ,  11-  •  r  •   I     1 

faiiis.  iiiiuricJ  to  infants,  maiTied  women,  and  lunatics  or  idiots  entitled 
and'idiot""^*''''  ^'^  iidniittaiice  to  any  copyhold  lands,  in  consequence  of 
their  inability  to  appear,  special  provision  has  been 
made  by  act  of  parliament  in  their  behalf(^).  Such 
persons  are  accordingly  authorized  to  appear,  either  in 
j)erson,  or  by  their  guardian,  attorney  or  committee,  as 
the  case  may  be  (A);  and  in  default  of  such  appearance, 
the  lord  or  his  steward  is  empowered  to  aj)point  any  fit 
person  to  be  attorney  for  that  purpose  only,  and  by 
such  attorney  to  admit  every  such  infant,  married 
woman,  lunatic  or  idiot,  and  to  impose  the  proper 
fine(i).  If  the  fine  be  not  paid,  the  lord  may  enter  and 
receive  the  rents  till  it  be  satisfied  out  of  them(/«);  and 
if"  the  guardian  of  any  infant,  the  husband  of  any  mar- 
ried woman,  or  the  committee  of  any  lunatic  or  idiot, 
should  pay  the  fine,  he  will  be  entitled  to  a  like  privi- 
lege(Z).  But  no  forfeiture  of  the  lands  is  to  be  incurred 
by  the  neglect  or  refusal  of  any  infant,  married  woman, 
lunatic  or  idiot,  to  come  in  and  be  admitted,  or  for  their 
omission,  denial,  or  refusal  to  pay  the  fine  imposed  on 
their  admittance  (w)- 

Statute  of  Uses        Although  mention  has  been  made  of  surrenders  to  the 

does  nol  apuly  ,,    ,  ,  .,  ,         ^    ii  j'         i  i 

to  copyholds.  i'^c  of  the  sarreudcrce,  it  must  not  therefore  be  supposed 
that  the  Statute  of  Uses  (n)  has  any  a})plication  to  copy- 
hold lands.  This  statute  relates  exclusively  to  frechokls. 
The  seisin  or  feudal  possession  of  all  copyhold  hind 
ever  remains,  as  we  have  seen  (o),  vested  in  the  lord  of 
the  manor.     Notwithstanding  that  custom  has  given  to 

(g)   Stat.   11   Geo.  IV.   &    1           (w)  Sect. 'J.    Sea  Doe  d.  Ttvi- 

Will.  IV.  c.  G5.  nhig  v.  Muncolt,  12  Mec.  &  Wcls. 

(//)  Sects.  2,  3,  4.  832,  842. 

{i)  Sect.  5.  {n)  Stat.  27  Hen.  VIII.  c.  10; 

(A)  Scots.  G,  7.  ante,  p.  12G. 

(0  Sect.  8.  (u)  Ante,  p.  278. 
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tlie  copyholder  the  enjoyment  of  the  lands,  they  still  re- 
main, in  contemplation  of  law,  the  lord's  freehold.     The 
coj)yholder  cannot,  therefore,  simply  by  means  of  a  sur- 
render to  his  use  from  a  former  copyholder,  be  deemed, 
in  the  words  of  the  Statute  of  Uses,  in  lawful  seisin  for 
such  estate  as  he  has  in  the  use ;  for,  the  estate  of  the 
surrenderor  is  customary  only,  and  the  estate  of  the  sur- 
renderee  cannot,   consequently,  be   greater.      Custom, 
however,  has  now  rendered  the  title  of  the  copyholder 
quite  independent  of  that  of  his  lord.     When  a  sur- 
render of  copyholds  is  made,  into  the  hands  of  the  lord, 
to  the  vse  of  any  person,  the  lord  is  now  merely  an  in- 
strument for  carrying  the  intended  alienation  into  effect; 
and  the  title  of  the  lord,  so  that  he  be  lord  de  facto,  is 
quite  immaterial  to  the  validity  either  of  the  surrender 
or  of  the  subsequent  admittance  of  the  surrenderee  (p). 
But,  if  a  surrender  should  be  made  by  one  person  to  the  Trusts. 
use  of  another,  upon  trust  for  a  third,  the  Court  of  Ciian- 
cery  would  exercise  the  same  jurisdiction  over  the  sur- 
renderee, in  compelling  him  to  perform  the  trust,  as  it 
would  in  the  case  of  freeholds  vested  in  a  trustee.     And 
when  copyhold  lands  form  the  subject  of  settlement,  the  Settlements. 
usual  plan  is  to  surrender  them  to  the  use  of  trustees,  as 
joint  tenants  of  a  customary  estate  in  fee  simple,  upon 
such  trusts  as  will  eft'ect,  in  equity,  the  settlement  in- 
tended.    The  trustees  thus  become  the  legal  copyhold 
tenants  of  the  lord,  and  account  for  the  rents  and  pi'ofits 
to  the  persons  beneficially  entitled.     The  equitable  es- 
tates which  are  thus  created,  arc  of  a  similar  nature  to 
the  equitable  estates  in  freeholds,  of  which  we  have 
already  spoken  (fj) ;  and  a  trust  for  the  separate  use  of  Separate  use. 
a  married  woman  may  be  created,  as  well  out  of  copy- 
hold as  out  of  freehold  lands  (/')•     An  equitable  estate  tail  Etiuitable  es- 

1,1  II  11        1       1    •      ii  tale  tail  may  be 

m  copyholds  may  be  barred  by  deed,  m  the  same  manner  barred  by  deed, 
in  every  respect  as  if  the  lands  had  been  of  freehold 

(p)  1  Watk.  Cop.  71.  (/■)  See  ante,  174,  175. 

(9)  Ante,  p.  130,  ct  seg. 
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temiie (.s).  But  the  deed,  instead  of  being  inroUed  in 
the  Court  of  Chancery  (t),  must  be  entered  on  the  court 
rolls  of  the  manor  («).  And  if  there  be  a  protector,  and 
he  consent  to  the  disposition  by  a  distinct  deed,  such 
deed  must  be  executed  by  him  either  on,  or  at  any  time 
before  the  day  on  which  the  deed  barring  the  entail  is 
executed ;  and  the  deed  of  consent  must  also  be  entered 
on  the  court  rolls  (.r). 


Equitable  estalc 
cannot  he  sur- 
lendeied. 


Exceptions. 


Tenant  of  c(|ui- 
table  estate  tail 
may  bir  entail 
by  suriender. 


Husband  and 
wife  may  sur- 
render wife's 
e([uitable  estate. 


As  the  owner  of  an  equitable  estate  has,  from  the 
nature  of  his  estate,  no  legal  right  to  the  lands,  he  is  not 
himself  a  copyholder.  He  is  not  a  tenant  to  the  lord  : 
this  position  is  filled  by  his  trustee.  The  trustee,  there- 
fore, is  admitted,  and  may  surrender ;  but  the  cestui  que 
trust  cannot  adopt  these  means  of  disposing  of  his  equi- 
table interest  ( ?/).  To  this  general  rule,  however,  there 
have  been  admitted,  for  convenience  sake,  two  exceptions. 
The  first  is  that  of  a  tenant  in  tail,  whose  estate  is  mei'ely 
equitable  :  by  the  act  for  the  abolition  of  fines  and  reco- 
veries (z),  the  tenant  of  a  merely  equitable  estate  tail  is 
empowered  to  bar  the  entail,  either  by  deed  in  the  man- 
ner above  described,  or  by  surrender  in  the  same  manner 
as  if  his  estate  were  legal  (a).  The  second  exception 
relates  to  married  women,  it  being  provided  by  the  same 
act(Z»)  that  whenever  a  husband  and  wife  shall  surrender 
any  copyhold  lands  in  which  she  alone,  or  she  and  her 
husband  in  her  right,  may  have  any  equitable  estate  or 
interest,  the  wife  shall  be  separately  examined  in  the  same 
manner  as  she  would  have  been,  had  her  estate  or  interest 
been  at  law  instead  of  in  equity  merely  (c) ;  and  every 
such  surrender,  when  such  examination  shall  be  taken. 


(s)  See  ante,  pp.  41,  44,  et  seg. 
(t)  Stat,  3  &4Will.  IV.  c.  74, 
s.  54. 

(m)  Sect.  53. 

(i)   Ibid. 

(V)  1  Scriv.  Cdj).  202. 


(z)  Stat.  3  &4  Will.  IV.  c.  74, 
s.  50. 

(a)  See  antf.,  p.  288. 

(6)  Sect.  90. 

(f)  See  ante,  p.  297. 
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shall  be  binding  on  the  married  woman  and  all  persons 
claiming  under  her ;  and  all  surrenders  previously  made 
of  lands  similarly  circumstanced,  where  the  wife  shall 
have  been  separately  examined  by  the  person  taking  the 
surrender,  are  thereby  declared  to  be  good  and  valid. 
But  these  methods  of  conveyance,  though  tolerated  by 
the  law,  are  not  in  accordance  with  principle;  for  an 
equitable  estate  is,  strictly  speaking,  an  estate  in  the 
contemplation  of  equity  only,  and  has  no  existence  any- 
where else.  As  therefore  an  equitable  estate  tail  in  copy- 
holds may  properly  be  barred  by  a  deed  entered  on  the 
court  rolls  of  the  manor,  so  any  equitable  estate  or  interest 
in  copyholds  belonging  to  a  married  woman  is  more  pro- 
perly conveyed  by  a  deed,  executed  with  her  husband's 
concurrence,  and  acknowledged  by  her  in  the  same  man- 
ner as  if  the  lands  were  freehold  {d).  And  the  act  for 
the  abolition  of  fines  and  recoveries,  by  which  this  mode 
of  conveyance  is  authorized,  does  not  require  that  such 
a  deed  should  be  entered  on  the  court  rolls. 

Copyhold  estates  admit  of  remainders  analogous  to  Remainders. 
those  which  may  be  crpated  in  estates  of  freehold  (e). 
And  when  a  surrender  or  devise  is  made  to  the  use  of 
any  person  for  hfe,  with  remainders  over,  the  admission 
of  the  tenant  for  life,  is  the  admission  of  all  persons 
having  estates  in  remainder,  unless  there  be  in  the  manor 
a  special  custom  to  the  contrary  (/).     A  vested  estate  in 
remainder  is  capable  of  alienation  by  the  usual  mode  of 
surrender  and  admittance.      Contingent  remainders  of  Contingent  re- 
copyholds  have  always  had  this  advantage,  that  they  "^^'n'^ers. 
have  never  been  liable  to  destruction  by  the  sudden  de- 
termination of  the  particular  estate  on  which  they  depend. 
Tiie  freehold,  vested  in  the  lord,  is  said  to  be  the  means 

{d)    Stat.   ;j&4Will.   IV.  c.  M'inderv.  Lawes,!  M.SiV.A^o. 

74,  s.  77.     See  ante,  p.  181.  See  however  as  to  the  reversioner, 

(e)  Sec  ante,  pp.  197,  209.  ^%'-  v.  Ladij  oj  Manor  of  Dal- 

( /■)  1  Wat.  Cop.  270  ;  Doe  d,  llngham,  8  Ad.  &  E.  8.58. 
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of  preserving  such  remainders,  until  tlie  time  when  the 
particular  estate  would  regularly  have  expired  {g).  In 
this  respect  they  resemble  contingent  remainders  of 
o(piituble  or  trust  estates  of  freeholds,  as  to  which  we 
have  seen,  that  the  legal  seisin,  vested  in  the  trustees, 
pi-eservcs  the  lemainders  from  destruction  (A) ;  but  if  the 
contingent  i-emainder  be  not  ready  to  come  into  posses- 
sion the  moment  the  particular  estate  would  naturally 
and  i-egularly  have  expired,  such  contingent  remainder 
will  fail  altogether  {i). 


FAecutory  de- 
vises. 


Shifting  estates 
in  a  suirendei, 
wiietiier  to  be 
allowed. 


Executory  devises  of  coj)yholds,  similar  in  all  respects 
to  executory  devises  of  freeholds,  have  long  been  per- 
mitted {k).  And  directions  to  executors  to  sell  the  copy- 
hold lands  of  their  testator  (which  directions,  we  have 
seen  (Z ),  give  rise  to  executory  interests)  are  still  in  com- 
mon use;  for,  when  such  a  direction  is  given,  the  executors, 
taking  only  a  power  and  no  estate,  have  no  occasion  to 
be  admitted ;  and  if  they  can  sell  before  the  lord  has  had 
time  to  hold  his  three  customary  courts  for  making  pro- 
clamation in  order  to  seize  the  land  quousqueiin),  the 
purchasci'  from  them  will  alone  require  admittance  by 
virtue  of  his  execvitory  estate  which  arose  on  the  sale. 
By  this  means  the  expense  of  only  one  admittance  is  in- 
curi'ed ;  whereas,  had  the  lands  been  devised  to  the  exe- 
cutors in  trust  to  sell,  they  nmst  first  have  been  admitted 
under  the  will,  and  then  have  surrendered  to  the  pur- 
chaser, who  again  nuist  have  been  admitted  under  their 
surrender.  But  whether  copyhold  lands  can  be  sur- 
rendered, inter  vivos,  so  as  to  render  them  subject  to 
future  customary  estates,  analogous  to  the  shifting  uses 
allowed  on  the  conveyance  of  freeholds,  is  a  question  not 


(^')  Feanic,  Cont.  Rem.  319; 
1  Watk.  Cop.  1!)(5;  1  Sciiv.  Cop. 
'177. 

(A)  Anlc,  p.  2:5 1. 

{i)    (iill).  Ten.   2GG ;     Fcaviio, 


Cont.  Rem.  .320. 

(A)  1  Walk.  Cop.  210. 
(/)  /!«/<-,  p.  247. 
(/w)  See  anle,  p.  299. 
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yet  settled  (n).  The  old  rule  undoubtedly  was,  that  sur- 
renders of  copyholds  should  be  construed  in  the  same 
manner  as  a  conveyance  of  freeholds  intei'  vivos  at  com- 
mon law  (o).  Convenience,  however,  is  strongly  on  the 
side  of  extending  to  copyholds  the  same  facihty  in  the 
modification  of  future  estates,  as  is  enjoyed  by  freeholds 
by  virtue  of  the  Statute  of  Uses.  The  law  of  copyholds 
has  been,  to  a  very  great  extent,  made  by  judicial  deci- 
sion. It  was,  as  we  have  seen(p),  such  a  decision  that 
first  rendered  copyholders  clearly  independent  of  their 
lords.  The  validity  of  contingent  remainders,  both  of 
freeholds  and  copyholds,  appears  entirely  to  rest  on  the 
same  basis.  It  would  seem,  therefore,  that  the  course 
most  in  accordance  with  the  principles,  if  not  with  the 
practice  of  the  ancient  law,  would  be  to  extend  to  sur- 
renders of  copyholds  the  privilege  of  creating  future  es- 
tates, similar  to  those  which  may  now  be  effected  as  to 
freeholds  by  way  of  shifting  use.  The  tendency  of  our 
courts  appears  to  be  in  this  direction.  It  has  been  de- 
cided that  a  surrender  of  copyhold  land  may  be  made  to 
such  uses  as  A.  shall  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  A.  in  fee  (q) ;  and  it  seems  probable 
that  the  principle  involved  in  this  decision  will  now  be 
adhered  to. 

With  regard  to  the   interest   possessed  by   husband  Husband  and 
and  wife  in  each  other's  copyhold  lands,  although  the  ^''^^• 
husband  has  necessarily  the  whole  income  of  his  wife's 
lands  during  the  coverture,  yet  a  special  custom  appears 
to  be  necessary  to  entitle  him  to  be  tenant  by  curtesy  (r).  Curtesy. 
A  special  custom  also  is  required  to  entitle  the  wife  to 

(n)See  1  Scriv.  Cop.  19G,  e/sei/.  283;    Bodduifitun  v.  Ahernellii/, 

(o)  1   Watk.  Cop.    108,    110;  5   B.  &  C.  77G;   8  Dow.  &  Ry. 

1  Scriv.  Cop,  178.  62G;   1  Sciiv.  Cop.  226,  229. 

(p)  Ante,  p.  277.  (/)  2  Watk.  Cop.  71.     See  as 

(9)   The  King  v.  The  Lord  of  to  freeholds,  ante,  p.  1 77. 
the  Manor  of  Oundle,  1  Ad.  &  E. 
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any  interest  in  the  lands  of  her  husband  after  his  decease. 
Where  such  custom  exists,   the  wife's  interest  is  termed 

Freebencb,  her  freebench  ;  and  it  generally  consists  of  a  life  interest 
in  one  divided  third  part  of  the  lands,  or  sometimes  of  a 
.  life  interest  in  the  entirety  (s).  Freebench,  however, 
usually  differs  from  the  ancient  right  of  dower  in  this 
important  particular,  that  whereas  the  widow  was  enti- 
tled to  dower  of  all  freehold  lands  of  which  her  husband 
was  solely  seised  at  any  time  during  the  coverture  (0, 
the  right  to  freebench  does  not  usually  attach  until  the 
actual  decease  of  the  husband  (?/).  Freebench,  therefore, 
is  in  general  no  impediment  to  the  free  alienation  by 
the  husband   of  his  copyhold  lands,  without  his  wife's 

Manor  of  ciiel-  Concurrence.  To  this  rule  the  important  manor  of  Chel- 
tenham forms  an  exception ;  for,  by  the  custom  of  this 
manor,  as  settled  by  act  of  parliament,  the  freebench  of 
widows  attaches,  like  the  ancient  right  of  dower  out  of 
freeholds,  on  all  tne  copyhold  lands  of  inheritance,  of 
which  their  husbands  were  tenants  at  any  time  during 
the  coverture  {x). 

(.v)  1  Scriv.  Cop.  89.  (.r)  Doe  A.  Riddellv.  Gwinnell, 

(0  Ante,  p.  182.  1  Q.  B.  682. 

(?/)  2  VVatk.  Cop.  7,3. 
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PART  IV. 

OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

The  subjects  which  have  hitherto  occupied  our  atten- 
tion, derive  a  great  interest  from  the  antiquity  of  their 
origin.  We  have  seen  that  the  difference  between  free- 
hold and  copyhold  tenure  has  arisen  from  the  distinc- 
tion which  prevailed,  in  ancient  times,  between  the  two 
classes  of  freemen  and  villeins  (a) ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  (b).  The  law  of  real  property,  in 
which  term  both  freehold  and  copyhold  interests  are  in- 
cluded, is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti- 
tuted than  they  are  at  present.  The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged,  possess  little 
of  the  interest  which  arises  from  antiquity;  although 
their  present  value  and  importance  are  unquestionably 
great.  The  principal  interests  of  a  personal  nature,  de- 
rived from  landed  property,  are  a  term  of  years,  and  a 
mortgage  debt.  The  origin  and  reason  of  the  personal  Term  of  years. 
nature  of  a  term  of  years  in  land,  have  been  already 
attempted  to  be  explained  (c) ;  and  at  the  present  day, 
leasehold  interests  in  land,  in  which  amongst  other  things 
all  building  leases  are  included,  form  a  subject  sufficiently 
important  to  require  a  separate  consideration.  The  per-  Mortgage  debt. 
sonal  nature  of  a  mortgage  debt  was  not  clearly  estab- 
lished till  long  after  a  term  of  years  was  considered  as  a 

(a)  Ante,  ^.275.  (_c)  Ante,]).  8. 

(b)  Ante,  p.  16. 

x2 
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chattel  {d).  But  it  is  now  settled  that  every  mortgage, 
whether  with  or  without  a  bond  or  covenant  for  the 
repayment  of  tlie  money,  forms  part  of  the  personal 
estate  of  the  lender  or  mortgagee  (e).  And,  when  it  is 
known  that  the  larger  proportion  of  the  lands  in  this 
kingdom  is  at  present  in  mortgage,  a  fact  generally 
allowed,  it  is  evident  that  a  chapter  devoted  to  mortgages 
cannot  be  superfluous. 

{d)   Thornborough  v.  Baker,  1       Swanst.  636. 
Cha.   Ca.  283  ;    3  Swanst.  628,  (e)  Co.  Litt.  208  a,  n.  (1). 

anno  1675  ;    Tabor  v.   Tabor,  3 
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CHAPTER  I. 


OF  A  TERM  OF  YEARS. 


At  the  present  day,  one  of  the  most  important  kinds  of 

chattel  or  personal  interests  in  landed  property,  is   a 

term  of  years,   by  which  is  understood,   not  the  time 

merely  for  which  a  lease  is  granted,  but  also  the  interest 

acquired  by  the  lessee.     Terms  of  years  may  practically 

be  considered  as  of  two  kinds ;  first,  those  which   are  Two  kinds  of 

created  by  ordinary  leases,  which  are  subject  to  a  yearly   ^"^'"^  °  ^ 

rent,  which   seldom   exceed   ninety-nine   years,   and  in 

respect  of  which  so  large  a  number  of  the  occupiers  of 

lands  and  houses  are  entitled  to  their  occupation ;  and, 

secondly,  those  which  are  created  by  settlements,  wills, 

or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 

reserved,  which  are  frequently  for  one  thousand  years  or 

more,  which  are  often  vested  in  trustees,  and  the  object 

of  which  is  usually  to  secure  the  payment  of  money  by 

the  owner  of  the  land.     But  although  terms  of  years  of 

different  lengths  are  thus  created  for  different  purposes, 

it  must  not,  therefore,  be  supposed  that  a  long  term  of 

years  is  an  interest  of  a  different  nature  from  a  short  one. 

On  the  contrary,  all  terms  of  years  of  whatever  length 

possess  precisely  the  same  attributes  in  the  eye  of  the 

law. 

The  consideration  of  terms  of  the  former  kind,  or  A  tenancy  at 
those  created  by  ordinary  leases,  may  conveniently  be  ^^'  * 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.      A  tenancy  at  will  may  be 
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created  by  parol  («),  or  by  deed  :  it  arises  when  a  person 
lets  lands  to  another,  to  hold  at  the  will  of  the  lessor  or 
person  letting  (b).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it 

Emblements.  ig  legally  expressed,  to  take  the  emblements  (d).  But, 
as  this  kind  of  letting  is  very  inconvenient  to  both 
parties,  it  is  scarcely  ever  adopted  ;  and,  in  construction 
of  law,  a  lease  at  an  annual  rent,  made  generally,  without 
limiting  any  certain  period,  is  not  a  lease  at  will,  but  a 
lease  from  year  to  year  (e),  of  which  we  shall  presently 

Cestui  que  trust  speak.     When  property  is  vested  in  trustees,  the  cestui 

tenant  at  wi  .  ^^^  trust  is,  as  we  have  seen(/),  absolutely  entitled  to 
such  property  in  equity.  But,  as  the  courts  of  law  do 
not  recognize  trusts,  they  consider  the  cestui  que  trust, 
when   in  possession,  to  be  merely  the  tenant  at  will  to 

Tenancy  by        his  trustees  (_</).     A  tenancy  by  sufferance  is  when  a 

sufferance.  i       i  •    •      n  •    ^  •         ^ 

person  who  has  originally  come  into  possession  by  a 
lawful  title,  holds  such  possession  after  his  title  has 
determined. 

Lease  from  year       A  lease  from  year  to  year  is  a  method  of  letting  very 
to  year.  commonly  adopted  :  in  most  cases  it  is  much  more  ad- 

vantageous to  both  landlord  and  tenant  than  a  lease  at 
will.  The  advantage  consists  in  this,  that  both  landlord 
and  tenant  are  entitled  to  notice  before  the  tenancy  can 
be  determined  by  the  other  of  them.     This  notice  must 

(a)  Stat.  29  Car.  II.  c.  3,  s.  1.  Weld,  5  B.  &  Adol.  105. 

(6)  Litt.  s.  68;  2  Black.  Com.  (c)   Right  d.  Fluwerv.  Darby, 

145.  1  T.  Rep.  159,  163. 

(c)  Harnett  v.    Maitland,   15  (/)  ^«/c,  p.  130. 

Mee.  &  Wels.  257.  (g)  Earl  of  Pomfret  v.  Lord 

(d)  Litt.  s.  68  ;  see  Graves  v.       Windsor,  2  Ves.  sen.  472,  481. 
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be  given  at  least  half  a  year  before  the  expiration  of  the 
current  year  of  the  tenancy  (A) ;  for  the  tenancy  cannot 
be  determined  by  one  only  of  the  parties,  except  at  the 
end  of  any  number  of  whole  years  from  the  time  it 
began.  So  that,  if  the  tenant  enter  on  any  quarter  day, 
he  can  quit  only  on  the  same  quarter  day :  when  once 
in  possession,  he  has  a  right  to  remain  for  a  year ;  and 
if  no  notice  to  quit  be  given  for  half  a  year  after  he  has 
had  possession,  he  will  have  a  right  to  remain  two  whole 
years  from  the  time  he  came  in ;  and  so  on  from  year  to 
year.  A  lease  from  year  to  year  can  be  made  by  parol 
or  word  of  mouth  (^),  if  the  rent  reserved  amount  to 
two-thirds  at  least  of  the  full  improved  value  of  the 
lands ;  for  if  the  rent  reserved  do  not  amount  to  so  much, 
the  Statute  of  Frauds  declares  that  such  parol  lease 
shall  have  the  force  and  effect  of  a  lease  at  will  only  (k). 
A  lease  from  year  to  year,  reserving  a  less  amount  of 
rent,  must  be  made  by  deed  (I ).  The  best  way  to  create 
this  kind  of  tenancy,  is  to  let  the  lands  to  hold  "  from 
year  to  year"  simply,  for  much  litigation  has  arisen  from 
the  use  of  more  circuitous  methods  of  saying  the  same 
thing  (m). 

A  lease  for  a  fixed  number  of  years  may,  by  the  Sta-  Lease  for  a 
tute  of  Frauds,  be  made  by  parol,  if  the  term  do  not  number  of  years. 
exceed  three  years  from  the  making  thereof,  and  if  the 
rent  reserved  amount  to  two-thirds,  at  least,  of  the  full 
improved  value  of  the  land  (n).      Leases  for  a  longer 

(h)  Right  d.  Flower  v.  Darbi/,  (/)  Stat.  8  &  9  Vict.  c.  106, 

1  T.  Rep.  159,  163;  and  see  Doe  s.  3. 

d.  Lord  Bradford  v.   Watkins,  7  (m)  See  Bac.  Abr.  tit.  Leases 

East,  551.  and  Terms  for  Years,  (L.  3)  ;  Doe 

(i)  Legg  V.  Hacketl,  Bac.  Abr.  d.  Clarke  v.  Smaridge,  7  Q.  B. 

tit.    Leases   (L.  3)  ;    S.   C.  nom.  957. 

Legg  V.  Slrudwick,  2  Salk.  414.  (n)  29  Car.  II.  c.  3,  s.  2  ;  Lord 

(/c)  29  Car.  II.  c.  3,  ss.  1,  2.  Bolton  v.  Tomlin,  5  A.  &  E.  856. 
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term  of  years,  or  at  a  lower  rent,  were  required,  by  the 
Statute  of  Frauds  (o),  to  be  put  into  writing  and  signed 
by  the  parties  making  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing.  But  a  lease  of  a 
separate  incorporeal  hereditament  was  always  required 
Leases  in  writ-    ^q  j^g  niade  by  deed  (p).     And  the  recent  act  to  amend 

ing  now  re-  "^  •  i  i  i 

quired  to  be  by    the  law  of  real  property  now  provides  that  a  lease  re- 
quired  by  law  to   be  in  writing,  of  any  tenements   or 
hereditaments,   shall  be  void  at  law,  unless    made  by 
No  formal  deed  (q).     It  does  not  require  any  formal  words  to  make 

to  make  a  lease.  ^  lease  for  years.  The  words  commonly  employed  are 
"  demise,  lease,  and  to  farm  let ;"  but  any  words  indi- 
cating an  intention  to  give  possession  of  the  lands  for  a 
determinate  time,  will  be  sufficient  (r).  Accordingly,  it 
sometimes  happened,  previously  to  the  recent  act,  that 
what  was  meant  by  the  parties  merely  as  an  agreement 
to  execute  a  lease,  was  in  law  construed  as  itself  an 
actual  lease ;  and  very  many  law  suits  arose  out  of  the 
question,  whether  the  effect  of  a  memorandum  was  in 
law  an  actual  lease,  or  merely  an  agreement  to  make 
one.  Thus,  a  mere  memorandum  in  writing,  that  A. 
agreed  to  let,  and  B.  agreed  to  take,  a  house  or  farm, 
for  so  many  years,  at  such  a  rent,  was,  if  signed  by  the 
parties,  as  much  a  lease  as  if  the  most  formal  words  had 
been  employed  (s).  By  such  a  memorandum,  a  term  of 
years  was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  the  lessee 

(o)    29  Car.  II.  c.  3,  s.  1.  v.  Mills,  6  Man.  &  Gran.  173. 

(p)  Bird  V.  Higginson,  2  Ai]o\.  (s)  Poole  \.  Bentlcy,   12  East, 

&  Ell.  690  ;  6  Adol.  &  Ell.  824;  168  ;   Doe  d.  Walker  v.  Groves, 

S.  C.  4  Nev.  &  Man.   505.     See  15  East,  244;  Doe  d.  Pearson  v. 

ante,  p.  187.  Ries,  8  Bing.  178;  S.C.  1  Moo. 

iq)  Stat.   8  &  9  Vict.  c.  106,  &  Scott,  259;    Wurmun\.  Fuitli- 

s.  3,  repealing  Stat.  7  &  8  Vict,  full,    5    Barn.    &    Adol.     1042; 

c.  76,  s.  4,  to  the  same  effect.  Peurce  v.    Cheslt/n,   4   Adol.    & 

(r)  6ac.  Abr.  tit.  Leases  and  Ellis,  225. 
Terms  for  Years  (K.);   Curling 
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acquiring,  as  at  present,  merely  a  riglit  to  have  a  lease 
granted  to  him,  in  accordance  with  the  agreement  {t). 

There  is  no  limit  to  the  number  of  years  for  which  A  lease  may  be 

a  lease  may  be  granted ;  a  lease  may  be  made  for  99,  numLrof y'e^rs. 
100,   1000,  or  any   other  number  of  years;   the  only 

requisite  on  this  point  is,  that  there  be  a  definite  period  '^^"^""^  '""'^^  ^^ 

.  n        ^    •  1    ^  period  fixed 

or  time  fixed  m  the  lease,  at  which  the  terra  granted  for  ihe  ending. 

must   end  (u) ;    and   it  is    this   fixed    period    of  ending 

which  distinguishes  a  term  from  an  estate  of  freehold. 

Thus,  a  lease  to  A.  for  his  fife  is  a  conveyance  of  an 

estate  of  freehold,  and  must  be  carried  into  effect  by 

the  proper  method  for  conveying  the  legal  seisin;  but 

a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 

live,  gives  him  only  a  term  of  years,  on  account  of  the 

absolute  certainty  of  the   determination  of  the  interest 

granted  at  a  given  time,  fixed  in  the  lease.     Beside  the 

fixed   time  for  the  term  to  end,  there  must  also  be  a 

time  fixed  from  which  the  term  is  to  begin ;  and  this  A  term  may  be 

time  may,  if  the  parties  please,  be  at  a  future  period (x).  ^InleliT^' 

Thus,  a  lease  may  be  made  for   100  years  from  next  future  time. 

Christmas.     For,  as  leases  anciently  were  contracts  be- 

(t)  By  Stat.  55  Geo.  III.  c.  184,   the  following  stamp  duties  are 
imposed  on  leases : — 

Where  the  yearly  rent  shall  not  amount  to  £20 
shall  amount  to  £20  but  not  to  £100 
„  100  „  200 

„  200  „  400 

„  400  „  600 

„  600  „  800 

„  800  „         1000 

„  1000  or  upwards  .     . 

Any  premium  which  may  be  paid  for  the  lease  is  also  charged  with 
the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of  lands, 
for  a  sum  of  money  of  the  same  amount,  see  atite,  p.  151.  The 
counterpart  bears  a  duty  of  11.  10s.,  except  where  the  stamp  on  the 
lease  is  1/.  only,  in  which  case  the  counterpart  bears  the  same  duty. 
The  progressive  duty  for  both  lease  and  counterpart  is  1/.  for  every 
entire  quantity  of  1080  words,  above  the  first  1080  words. 

(«)  Co.  Litt.  45  b;  2  Black.  Com.  143.         (x)  2  Black.  Com.  143. 
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tween  the  landlords  and  their  husbandmen,  and  had 
nothing  to  do  with  the  freehold  or  feudal  possession  (?/), 
there  was  no  objection  to  the  tenant's  right  of  occupa- 
tion being  deferred  to  a  future  time. 

Entry.  When  the  lease  is  made,  the  lessee  does  not  become 

complete  tenant  by  lease  to  the  lessor,  until  he  has 
entered  on  the  lands  let  (z).  Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term 

luteresse  ter-  by  forcc  of  the  Icasc  (jx),  Called  in  law  an  interesse  ter- 
mini.   But  if  the  lease  should  be  made  by  a  bargain  and 

Bargaia  and  ,  •        ^  •  p  ^^ 

sale.  sale,  or  any  other  conveyance  operatmg  by  vn-tue  or  the 

Statute  of  Uses,  the  lessee  will,  as  we  have  seen  (J), 
have  the  whole  terra  vested  in  him  at  once,  in  the  same 
manner  as  if  he  had  actually  entered. 

The  circumstance  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  any 
Lease  for  years    greater  interest  in  land.     If  a  man  should  by  indenture 
y  estoppe .        lease  lands,  in  which  he  has  no  legal  interest,  for  a  term 
of  years,  both  lessor  and  lessee  will  be  estopjjed  during 
the  term,  or  forbidden  to  deny  the  validity  of  the  lease. 
This  might  have  been  expected.     But  the  law  goes  fur- 
ther, and  holds  that,  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the  lease, 
which  before  operated  only  by  estoppel,  shall  now  take 
effect  out  of  the  newly-acquired  estate  of  the  lessor,  and 
shall  become  for  all  purposes  a  regular  estate  for  a  term 
Exception,  of  years  (c).     If,  however,  the  lessor  has,  at  the  time  of 

has  any  inie^est^  making  the  Icase,  any  interest  in  the  lands  he  lets,  such 

(5/)  See  ante,  p.  9.  (b)  Ante,  p.  144. 

(2)  Litt.  s.  58;   Co.  Lit.  46  b;  (r)  Co.  Litt.  47  b;   Bac.  Abr. 

Miller  v.   Green,    8    Bing.   92  ;  tit.  Leases  and  Terms  for  Years 

an<e,  p.  140.  (O);  2  Prest.  Abst    211;    Webb 

(a)  Litt.  s.  459;  Bac.  Abr.  tit.  v.  Austin,  7  Man.  &  Gran.  701. 
Leases  and  Terms  for  Years  (M). 
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interest  only  will  pass,  and  the  lease  will  have  no  further 
effect  by  way  of  estoppel,  though  the  interest  purported 
to  be  granted  be  really  greater  than  the  lessor  had  at  the 
time  power  to  grant  (J).  Thus,  if  A.,  a  lessee  for  the 
life  of  B.,  makes  a  lease  for  years  by  indenture,  and 
afterwards  purchases  the  reversion  in  fee,  and  then  B. 
dies,  A.  may  at  law  avoid  his  own  lease,  though  several 
of  the  years  expressed  in  the  lease  may  be  still  to  come ; 
for,  as  A.  had  an  interest  in  the  lands  for  the  life  of  B., 
a  term  of  years  determinable  on  B.'s  life  passed  to  the 
lessee.  But  if  in  such  a  case  the  lease  were  made  for 
valuable  consideration.  Equity  would  oblige  the  lessor 
to  make  good  the  term  out  of  the  interest  he  had 
acquired  {e). 

The  first  kind  of  leases  for  years  to  which  we  have 
adverted,  namely,  those  taken  for  the  purpose  of  occu- 
pation, are  usually  made  subject  to  the  payment  of  a 
yearly  rent(/),  and  to  the  observance  and  performance  Rent  and  cove- 
of  certain  covenants,  amongst  which  a  covenant  to  pay 
the  rent  is  always  included.  The  rent  and  covenants 
are  thus  constantly  binding  on  the  lessee,  during  the 
whole  continuance  of  the  term,  notwithstanding  any 
assignment  which  he  may  make.  On  assigning  lease- 
hold premises,  the  assignee  is  therefore  bound  to  enter 
into  a  covenant  with  the  assignor,  to  indemnify  him 
against  the  payment  of  the  rent  reserved,  and  the  ob- 
servance and  performance  of  the  covenants  contained 
in  the  lease  (g).  The  assignee,  as  such,  is  liable  to  the 
landlord  for  the  rent  which  may  be  unpaid,  and  for  the 
covenants  which  may  be  broken  during  the  time  that 
the  term  remains  vested  in  him,  although  he  may  never 
enter  into  actual  possession  (/<),  provided  that  such  co- 

(d)  Co.    Litt.   47  b;    Hill  v.  {f)  See  ante,  i>.  191,  et  seq. 
Saunders,  4  Barn.  &  Cress.  429 ;  (g)  Sugd.  Vend,  and  Pur.  38. 
Doe  d.  Strode  v.  Seaton,  2  Cro.  (A)   Willifims  v.  Bosanguet,   1 
Mee.  &  Rose.  728,  730.  Brod.   &   Bing.    238;    3    J.    B. 

(e)  2  Prest.  Abst.  217.  Moore,  500. 
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venants  relate  to  the  premises  let ;  and  a  covenant  to  do 
any  act  upon  the  premises,  as  to  build  a  wall,  is  binding 
on  the  assignee,  if  the  lessee  has  covenanted  for  himself 
and  his  assigns  to  do  the  act(i).  But  a  covenant  to  do 
any  act  upon  premises  not  comprised  in  the  lease,  can- 
Covenants  not  be  made  to  bind  the  assignee  (Ji).  Covenants  which 
arc  binding  on  the  assignee  are  said  to  run  icith  the  land, 
tlie  burden  of  such  covenants  passing  with  the  land  to 
every  one  to  whom  the  term  is  from  time  to  time 
assigned.  But  when  the  assignee  assigns  to  another, 
his  liability  ceases  as  to  any  future  breach  (/).  In  the 
same  manner  the  benefit  of  covenants  relating  to  the 
land,  entered  into  by  the  lessor,  will  pass  to  the  assignee; 
for,  though  no  contract  has  been  made  between  the 
lessor  and  the  assignee  individually,  yet  as  the  latter 
has  become  the  tenant  of  the  former,  a  privity  of  estate 
is  said  to  arise  between  them,  by  virtue  of  which  the 
covenants  entered  into,  when  the  lease  was  granted, 
become  mutually  binding,  and  may  be  enforced  by  the 
one  against  the  other  {m).  This  mutual  right  is  also 
confirmed  by  an  express  clause  of  the  statute  before 
referred  to  (??),  by  wdiich  assignees  of  the  reversion  were 
enabled  to  take  advantage  of  conditions  of  re-entry 
contained  in  leases  (o).  By  the  same  statute  also,  the 
assignee  of  the  reversion  is  enabled  to  take  advantage 
of  the  covenants  entered  into  by  the  lessee  with  the 
lessor,  under  whom  such  assignee  claims(p), — an  advan- 
tage, however,  which,  in  some  cases,  he  is  said  to  have 
previously  possessed  (q). 

{i)  Spencer's  case,  !i  Hep.  I6a;  (m)    Sugd.    Vend,    and    Pur. 

Hemingway  \.  Fernundes,  13  Sim.  713,  et  seq. 

228.  (w)  Stat.  32  Hen.  VIII.  c.  34, 

(k)  Keppell  v.  Bailey,  2  My.  s.  2. 

&  Keen,  517.  (o)    Ante,  p.  194. 

(I)   Taylor  \.  Shum,  1   Bos.  &  (p)  1  Wms.  Saund.  240,  n.(3). 

Pul.  21  ;   Rowley  v.  Adams,  4  M.  (q)   Vyvyanv,  Arthur,  1  Barn. 

&  Cr.  534.  &  Cres.  410,  414. 
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Tlie  payment  of  the  rent,  and  the  observance  and  Proviso  for 
performance  of  the  covenants  are  usually  further  secured  ''^■'^""'y- 
by  a  proviso  or  condition  for  re-entry ;  which  enables 
the  landlord  or  his  heirs  (and  the  statute  above  men- 
tioned (?■)  enables  his  assigns),  on  non-payment  of  the 
rent,  or  on  non-observance  or  non-performance  of  the 
covenants,  to  re-enter  on  the  premises  let,  and  re-possess 
them  as  if  no  lease  had  been  made.  The  proviso  for 
re-entry,  so  far  as  it  relates  to  the  non-payment  of  rent, 
has  been  already  adverted  to  (s).  The  proviso  for  re- 
entry on  breach  of  covenants  is  the  subject  of  a  curious 
doctrine  ;  that  if  an  express  licence  be  once  given  by  the  Effect  of  licence 

landlord  for  the  breach  of  any  covenant,  or,  if  the  cove-  ^°'  breach  of 

/  ,     '        '    ,  covenant. 

nant  be,  not  to  do  a  certain  act  w^ithout  licence,  and 
licence  be  once  given  by  the  landlord  to  perform  the 
act,  the  right  of  re-entry  is  gone  for  ever  (t ).  The  ground 
of  this  doctrine  is,  that  every  condition  of  re-entry  is 
entire  and  indivisible ;  and,  as  the  condition  has  been 
waived  once,  it  cannot  be  enforced  again.  So  far  as 
this  reason  extends  to  the  breach  of  any  covenant,  it  is 
certainly  intelligible  ;  but  its  application  to  a  licence  to 
perform  an  act,  which  was  only  prohibited  when  done 
without  licence,  is  not  very  apparent  (u).  This  rule, 
which  is  well  established,  is  frequently  the  occasion  of 
great  inconvenience  to  tenants ;  for  no  landlord  can 
venture  to  give  a  licence  to  do  any  act,  which  may  be 
prohibited  by  the  lease  unless  done  with  licence,  for 
fear  of  losing  the  benefit  of  the  proviso  for  re-entry,  in 
case  of  any  future  breach  of  covenant.  The  only  method 
to  be  adopted  in  such  a  case  is,  to  create  a  fresh  proviso 
for  re-entry  on  any  future  breach  of  the  covenants,  a 
proceeding  which  is  of  course  attended  with  expense. 
The  term  will  then,   for  the  future,  be  determinable  on 

(r)  Stat.  32  Hen.  VIII.  c.  34.       Brummell  v.  Mucp/ierson,  14  Ves. 
(s)  Ante,  ip.  193.  173, 

(t)  Dumpor's case, 4i Rep.  119;  (m)  4  Jarman's  Conveyancing, 

by  Sweet,  377,  n.  (e). 
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the  new  events  stated  in  the  proviso;  and  there  is  no 
objection  in  point  of  law  to  such  a  course ;  for  a  term, 
unlike  an  estate  of  freehold,  may  be  made  determinable, 
during  its  continuance,  on  events  which  were  not  con- 
templated at  the  time  of  its  creation  (x).  By  a  recent 
act  of  parliament  the  inconvenient  doctrine  above  men- 
tioned has  now  ceased  to  extend  to  licences  granted  to 
the  tenants  of  crown  lands  ( ?/). 

It  was  provided  by  the  Statute  of  Frauds  (z),  that  no 
quired  ig^ses,  cstatcs  or  interests,  not  being  copyhold  or  cus- 
tomary  interests,  in  any  lands,  tenements,  or  heredita- 
ments, should  be  assigned,  unless  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  or  his  agent 
thereunto  lawfully  authorized  by  writing,  or  by  act  or 
New  enactment,  operation  of  law.  And  now,  by  the  recent  act  to  amend 
the  law  of  real  property  (a),  it  is  enacted  that  an  assign- 
ment of  a  chattel  interest,  not  being  copyhold,  in  any 
tenements  or  hereditaments,  shall  be  void  at  law  unless 
made  by  deed. 


Stafuie  of 
Frauds  re 
writing  to  assig 
a  lease. 


Will  of  lease- 
holds. 


Leasehold  estates  may  also  be  bequeathed  by  will. 
As  leaseholds  are  personal  property,  they  devolve  in  the 
first  place  on  the  executors  of  the  will,  in  the  same 
manner  as  other  personal  property ;  or,  on  the  decease 
of  their  owner  intestate,  they  will  pass  to  his  adminis- 
trator. An  explanation  of  this  part  of  the  subject  will 
be  found  in  the  author's  treatise  on  the  principles  of  the 
General  devise,  law  of  personal  property  (b).  It  was  formerly  a  rule 
that  where  a  man  had  lands  in  fee  simple,  and  also  lands 
held  for  a  term  of  years,  and  devised  by  his  will  all  his 
lands  and  tenements,  the  fee  simple  lands  only  passed 
by  the  will,  and  not  the  leaseholds  ;  but  if  he  had  lease- 


(x)  2  Prest.  Conv.  199. 

(  3/)  Stat.  8  &  9  Vict.  c.  99,  s.  5 . 

{z)  29  Car.  II.  c.  3,  s.  3. 

(«)  Stat.  8  &  9   Vict.  c.  106, 


s.  3,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  3,  to  the  same  effect. 
(b)  Part  IV.  Chaps.  3  and  4. 
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hold  lands,  and  none  held  in  fee  simple,  the  leaseholds 
would  then  pass,  for  othei-wise  the  will  would  be  merely 
void  (c).  But  the  act  for  the  amendment  of  the  laws  New  enact- 
with  respect  to  wills  id)  now  provides,  that  a  devise  of  ™^°'* 
the  land  of  the  testator,  or  of  the  land  of  the  testator  in 
any  place,  or  in  the  occupation  of  any  person  mentioned 
in  his  will,  or  otherwise  described  in  a  general  manner, 
and  any  other  general  devise  which  would  describe  a 
leasehold  estate  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to 
include  the  leasehold  estates  of  the  testator,  or  his  lease- 
hold estates  to  which  such  description  shall  extend,  as 
well  as  freehold  estates,  unless  a  contrary  intention  shall 
appear  by  the  will. 

Leasehold  estates  are  also  subject  to  involuntary  alien-  Debts, 
ation  for  the  payment  of  debts.  They  are  now  subject  judgments. 
in  the  same  manner  as  freeholds,  to  the  claims  of  judg- 
ment creditors  (e) ;  with  this  exception,  that,  as  against 
purchasers  without  notice  of  any  judgments,  such  judg- 
ments have  no  further  effect  than  they  would  have  had 
under  the  old  law  {f).  And,  under  the  old  law,  lease- 
hold estates  being  goods  or  chattels  merely,  were  not 
bound  by  judgments  until  a  writ  of  execution  was  ac- 
tually in  the  hands  of  the  sheriff  or  his  officer  {g).  So 
that  a  judgment  has  no  effect  as  against  a  purchaser 
of  a  leasehold  estate  without  notice,  unless  a  writ  of  exe- 
cution on  such  judgment  has  actually  issued  prior  to  the 
purchase. 

In  the  event  of  the  bankruptcy  or  insolvency  of  any  Bankruptcy  or 
person  entitled  to  any  lease  or  agreement  for  a  lease,  '"solvency. 

(c)  Rose  V.  Bartktt,  Cro.  Car.  (/)  Stat.  2  &  3  Vict,  c.  1 1,  s.  5. 

292.  (g)  Stat.  29  Car.  11.  c.  3,  s.  16. 

{d)  Stat.  7  Will.  IV.  &  1  Vict.  See   Principles   of   the    Law   of 

c.  26,  s.  26.  Personal  Property,  p.  46. 

(e)  See  ante,  p.  65,  ct  seq. 
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his  assignees  may  elect  to  accept  or  to  decline  the  same ; 
and  the  lessor  is  empowered  to  oblige  them  to  exercise 
this  option,  if  they  do  not  do  so  when  required  (A). 

Underlease.  The  tenant  for  a  term  of  years  may,  unless  restrained 

by  express  covenant,  make  an  underlease  for  any  part 
of  his  term  ;  and  any  assignment  for  less  than  the  whole 
term  is,  in  effect,  an  underlease.  But  an  underlease  which 
comprises  the  whole  term  of  the  underlessor,  gives  him 
no  right  to  distrain  for  the  rent  reserved,  as  it  leaves  in 
him  no  reversion  to  which  the  rent  can  be  incident  (i). 
Every  underlessee  becomes  tenant  to  the  lessee  who 
grants  the  underlease,  and  not  tenant  to  the  original 
No  privily  be-  Icssor.  Between  him  and  the  underlessee,  no  privity  is 
t ween  the  lessor      j^  ^^  exist.     Thus,  the  original  lessor  cannot  maintain 

and  the  under-  '  d 

lebsee.  any  action  against  an  underlessee  for  any  breach  of  the 

covenants  contained  in  the  original  lease  (A).  His  remedy 
is  only  against  the  lessee,  or  any  assignee  from  him  of 
Derivative  term  the  whole  term.  The  derivative  term,  which  is  vested 
in  ori^mal  terra.  "^  ^^^^  undcrlessce,  is  not  an  estate  in  the  interest  ori- 
ginally granted  to  the  lessee ;  it  is  a  new  and  distinct 
term,  for  a  different,  because  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
terra ;  but,  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of 
goods  becomes,  when  cut  out  of  it,  a  separate  chattel 
personal. 

Husband's  If  a  married  woman  should  be  possessed  of  a  term  of 

rights  in  his 

(/()  Stat.  6  Geo.  IV.  c.  16,  s.  75,  Strange,  405 ;  Palmerv.  Edicards, 

as  to  bankruptcy  ;  and  see  Brjggs  Dougl.    187,   n.  ;    Parmenter  v. 

V.  Sowry,  8  Mee.  &  Wels.  729.  Wchber,  8  Taunt.  593 ;  Pollock 

Stat.   1  &  2  Vict.  c.  110,  s.  50;  v.  Stucei/,  Q.  B.  11  Jur,  267. 

7  &  8  Vict.  c.  96,  s.  12,  as  to  in-  (/c)  IMford  v.  Hatcli,  1  Dougl. 

solvency.  183. 

(i)  See  PouUnet/  v.  Holmes,  1 


wife's  term. 
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years,  her  husband  may  dispose  of  it  at  any  time  during 
the  coverture ;  and  in  case  he  should  survive  her,  he  will 
be  entitled  to  it  by  his  marital  right.  But,  if  he  should 
die  in  her  lifetime,  it  will  survive  to  her,  and  his  will 
alone  will  not  be  sufficient  to  deprive  her  of  it  (/). 

In  many  cases  landlords,  particularly  corporations,  are  Renewable 
in  the  habit  of  granting  to  their  tenants  fresh  leases,  ^^^^^* 
either  before  or  on  the  expiration  of  existing  ones.  In 
other  cases,  a  covenant  is  inserted  to  renew  the  lease 
on  payment  of  a  certain  fine  for  renewal,  and  this 
covenant  may  be  so  worded  as  to  confer  on  the  lessee 
a  perpetual  right  of  renewal  from  time  to  time  as 
each  successive  lease  expires  (m).  In  all  these  cases  the  Surrender  in 
acceptance  by  the  tenant  of  the  new  lease  operates 
as  a  surrender  in  law  of  the  unexpired  residue  of  the 
old  term ;  for  the  tenant,  by  accepting  the  new  lease, 
affirms  that  his  lessor  has  power  to  grant  it ;  and,  as 
the  lessor  could  not  do  this  during  the  continuance  of 
the  old  term,  the  acceptance  of  such  new  lease  is  a  sur- 
render in  law  of  the  former  (n).  But  the  granting  of  a 
new  lease  to  another  person  with  the  consent  of  the  ' 
tenant  is  not,  by  the  better  opinion,  an  implied  surrender 
of  the  old  term  (o) ;  in  such  a  case,  therefore,  an  actual 
surrender  of  the  old  term  ought  to  be  made  by  deed  (p). 
Whenever  a  lease,  renewable  either  by  favour  or  of  right, 
is  settled  in  trust  for  one  person  for  life  with  remainders 
over,  the  benefit  of  the  expectation  or  right  of  renewal 
belongs  to  the  persons  from  time  to  time  beneficially 

(0  2  Black. Com.  434  ;  1  Rop.  325  ;  7  East,  237. 

Husb.  and  Wife,  173,  177;   Doe  (n)  Ives  case,  5  Rep.  lib. 

d.  Shaw  V.  Steward,  1  Ad.  &  Ell.  (o)  Lyon  v.  Reed,  13  Mee.  & 

300  ;  as  to  trust  term,  Donne  v.  Wels.  285, 306 ;  Creagh  v.  Blood, 

Hart,  2   Russ.  &   Mylne,  360;  3  .Fones  &  Lat.  133,   160.      But 

see  also    Hanson   v.    Keating,  4  see  Nic/iotls  v.  Atherstone,  Q.  B. 

Hare,  1.  llJur.  778. 

(m)  Tggulden  v.  Ma>/,  9  Ves.  (/;)  Stat.  8  &  9  Vict.  c.  100,  s.  3. 
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interested  in  the  lease ;  and  if  any  other  person  should 
obtain  a  new  lease,  he  will  be  regarded  in  equity  as  a 
trustee  for  the  persons  beneficially  interested  in  the  old 
one  ('7) ;  so  the  costs  of  renewal  are  apportioned  between 
the  tenant  for  life  and  remainder  men  according  to 
their  respective  periods  of  actual  enjoyment  of  the  new 
lease  (r).  Special  provisions  have  been  made  by  par- 
liament for  facilitating  the  procuring  and  granting  of 
renewals  of  leases  when  any  of  the  parties  are  infants, 
idiots,  or  lunatics  (s).  And  the  provision  by  which  the 
remedies  against  under-tenants  have  been  preserved, 
when  leases  are  surrendered  in  order  to  be  renewed,  has 
been  already  mentioned  {t). 

Loner  terms  of         ^^®  ^'^^^  come  to  Consider  those  long  terms  of  years 
years.  of  which  frequent  use  is  made  in  conveyancing,  gene- 

rally for  the  purpose  of  securing  the  payment  of  money. 
For  this  purpose,  it  is  obviously  desirable  that  the 
person  who  is  to  receive  the  money,  should  have  as 
much  power  as  possible  of  realizing  his  security,  whe- 
ther by  receipt  of  the  rents,  or  by  selling  or  pledging 
the  land  ;  at  the  same  time  it  is  also  desirable  that  the 
ownership  of  the  land,  subject  to  the  payment  of  the 
money,  should  remain  as  much  as  possible  in  the  same 
state  as  before,  and  that  when  the  money  is  paid,  the 
persons  to  whom  it  was  due  should  no  longer  have  any- 
thing to  do  with  the  property.  These  desirable  objects 
are  accomplished  by  conveyancers  by  means  of  the 
creation  of  a  long  term  of  years,  say  1000,  which  is 
vested,  (when  the  parties  to  be  paid  are  numerous,  or 
other  circumstances    make   such   a   course   desirable,) 

(y)   Ttawev.  Chichester,  Amh\.  631;  Grenwoodv.Evans,4:Beav. 

715;  Tanner  v.Elworthj/,  4:  Beav.  44;  Jones  v.  Jones,  5  Hare,  440. 

487.  (s)  Stat.  1 1  Geo.  IV.  &  1  Will. 

(r)   White  v.    White,  5    Ves.  IV.  c.  65,  ss.  12— 21. 

554  ;  9  Ves.  560;  Allan  v.  Back-  {t)  Stat.  4  Geo.  II.  c.  28,  s.  6  ; 

house,  2  Ves.  &  Bea.  65  ;   Jacob,  ante,  p.  196. 
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in  tmstees,  upon  trust  out  of  the  rents  and  profits  of 
the  premises,  or  by  sale  or  mortgage  thereof  for  the 
whole  or  any  part  of  the  term,  to  raise  and  pay  the 
money  required,  as  it  may  become  due,  and  upon  trust 
to  permit  the  owners  of  the  land  to  receive  the  residue 
of  the  rents  and  profits.  By  this  means  the  parties  to 
be  paid  have  ample  security  for  the  payment  of  their  The  parties  have 
money.  Not  only  have  their  trustees  the  right  to  ^"'P'"  "^^""'y- 
receive  on  their  behalf  (if  they  think  fit),  the  whole 
accruing  income  of  the  property ;  but  they  have  also 
power  at  once  to  dispose  of  it  for  1000  years  to  come, 
a  power  which  is  evidently  almost  as  effectual  as  if  they 
were  enabled  to  sell  the  fee  simple.  Until  the  time  of 
payment  comes,  the  owner  of  the  land  is  entitled,  on  the 
other  hand,  to  receive  the  rents  and  profits,  by  virtue  of 
the  trust  under  which  the  trustees  may  be  compelled  to 
permit  him  so  to  do.  So,  if  part  of  the  rents  should  be 
required,  the  residue  must  be  paid  over  to  the  owner; 
but  if  non-payment  by  the  owner  should  render  a  sale 
necessary,  the  trustees  will  be  able  to  assign  the  pro- 
perty, or  any  part  of  it,  to  any  purchaser  for  1000  years 
without  any  rent.  But  until  these  measures  may  be 
enforced,  the  ownership  of  the  land,  subject  to  the  pay-  The  owneiship 
ment  of  the  money,  remains  in  the  same  state  as  before.  ?■ '"eland. sub- 

•''  ject  10  the  pay- 

The  trustees,  to  whom  the  term  has  been  granted,  have  ment,  remains 

h    ( 

only  a  chattel  interest ;  the  legal  seisin  of  the  freehold 
remains  with  the  owner,  and  may  be  conveyed  by  him, 
or  devised  by  his  will,  or  will  descend  to  his  heir,  in  the 
same  manner  as  if  no  term  existed ;  the  term  all  the 
while  still  hanging  over  the  whole,  ready  to  deprive  the 
owners  of  all  substantial  enjoyment,  if  the  money 
should  not  be  paid. 

If  however  the  money  should  be  paid,  or  should  not 
ultimately  be  required,  different  methods  may  be  em- 
ployed of  depriving  the  trustees  of  all  power  over  the 
property.      The   first   method,   and   that   most   usually 

y2 


324  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becoming- 
unnecessary,  or  incapable  of  taking  effect  (u).  This 
Proviso  for  proviso  for  cesser,  as  it  is  called,  makes  the  term  endure 
^^*^'^'^*  so  long  only  as  the  purposes  of  the  trust  require  ;  and, 

when  these  are  satisfied,  the  term  expires  without  any 
act  to  be  done  by  the  trustees :  their  title  at  once 
ceases,  and  they  cannot,  if  they  would,  any  longer 
intermeddle  with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  without  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 
The  lands  in  such  cases,  it  should  be  observed,  may 
not,  and  seldom  do,  belong  to  one  owner  for  an  estate 
Terras  are  used   in  fee  simple.     The  terms  of  which  we  are  now  speak- 
lions.       ^        i"gj  are   most   frequently  created    by  marriage  settle- 
ments,  and  are  the  means  almost  invariably  used  for 
securing  the  portions  of  the  younger  children ;    whilst 
the  lands  are  settled  on  the  eldest  son  in  tail.     But,  on 
the  son's  comino-  of  a2;e,  or  on  his  marriaoe   the  lands 
are,  for  the  most  part,  as  we  have  before  seen  (x),  re- 
settled   on    him   for    life    only,   with    an    estate  tail   in 
remainder  to  his  unborn  eldest  son.     The  owner  of  the 
lands  is  therefore    probably  only  a  tenant  for    life,  or 
Any  estate  of      perhaps  a  tenant  in  tail.      But,  whether  the  estate  be 
freehold  is  a        ^  fgg  gijiiple,  or  an  estate   tail,  or  for   life    only,  each 

larger  estate  ^  .  '' 

than  a  term  of     of  these  estates  is,  as  we  have  seen,  an  estate  of  free- 

^^^'^'  hold  (?/),  and,  as  such,  is  larger,  in  contemplation  of  law, 

than  any  term  of  years,  however    long.      The    conse- 

(?i)  See  Sugd.  Vend,  and  I'ur.  (.r)  Ante,  p.  43. 

774.  {i/)  Ante,  pp.  21,  29,  52. 
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quence  of  this  legal  doctrine  is,  that  if  any  of  these 
estates  should  happen  to  be  vested  in  any  person,  who 
at  the  same  time  is  possessed  of  a  terra  of  years  in  the 
same  land,  and  no  other  estate  should  intervene,  the 
estate  of  freehold  will  infallibly  swallow  up  the  term,  and 
yet  be  not  a  bit  the  larger.  The  term  will,  as  it  is  said, 
be  merged  in  the  estate  of  freehold  {z).  Thus  let  A.  and  Merger  of  the 
B.  be  tenants  for  a  term  of  1000  years,  and  subject  to 
that  term,  let  C.  be  tenant  for  his  Hfe  ;  if  now  A.  and  B. 
should  assign  their  term  to  C.  (which  assignment  under 
such  circumstances  is  called  a  surrender),  C.  will  still  be  Surrender, 
merely  tenant  for  life  as  before.  The  term  will  be  gone 
for  ever ;  yet  C.  will  have  no  right  to  make  any  dispo- 
sition to  endure  beyond  his  own  life.  He  had  the  legal 
seisin  of  the  lands  before,  though  A.  and  B.  had  the  pos- 
session by  virtue  of  their  term  ;  now,  he  will  have  both 
legal  seisin  and  actual  possession  during  his  life,  and 
A.  and  B.  will  have  completely  given  up  all  their  inte- 
rest in  the  premises.  Accordingly,  if  A.  and  B.  should 
be  trustees  for  the  purposes  we  have  mentioned,  a  sur- 
render by  them  of  their  term  to  the  legal  owner  of  the 
land,  will  bring  back  the  ownership  to  the  same  state 
as  before.  The  recent  act  to  amend  the  law  of  real  Surrenders  now 
property  («)  now  provides,  that  a  surrender  in  writing  of  °  ^  ^ 
an  interest  in  any  tenements  or  hereditaments,  not  being 
a  copyhold  interest,  and  not  being  an  interest  which 
might  by  law  have  been  created  without  writing,  shall 
be  void  at  law  unless  made  by  deed. 

The  merger  of  a  term  of  years  is  sometimes  occa-  Accidemal 
sioned   by  the  accidental  union  of  the  term   and    the  ""^■^S^'"' 
immediate  freehold  in  one  and  the  same  person.     Thus 
if  the  trustee  of  the  term  should  purchase  the  freehold, 
or  if  it  should  be  left  to  him  by  the  will  of  the  former 

(z)  3  Prest.  Conv.  219.     See       s.  3,  repealing  stat.  7  &,  8  Vict. 
ante,  pp.  196,  22G.  c.  7G,  s.  4,  to  the  same  effect. 

(a)  Stat.  8  &  9  Vict.  c.   106, 


auter  droit. 
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owner,  or  descend  to  him  as  heir  at  law,  in  each  of  these 
cases  the  term  will  merge.  So  if  one  of  two  joint 
holders  of  a  term  obtain  the  immediate  freehold,  his 
moiety  of  the  term  will  merge  ;  or  conversely,  if  the  sole 
owner  of  a  term  obtain  the  immediate  freehold  jointly 
with  another,  one  moiety  of  the  term  will  merge,  and 
the  joint  ownership  of  the  freehold  will  continue,  subject 
only  to  the  remaining  moiety  of  the  term  (b).  Merger 
being  a  legal  incident  of  estates,  occurs  quite  irrespective 
of  the  trusts  on  which  they  may  be  held  ;  but  equity  will 
do  its  utmost  to  prevent  any  injury  being  sustained  by 
a  cestui  que  trust  the  estate  of  whose  trustee  may  acci- 
dentally have  merged  (c).  The  law,  however,  though  it 
does  not  recognize  the  trusts  of  equity,  yet  takes  notice 
in  some  few  cases  of  property  being  held  by  one  person 
Estates  held  in  in  right  of  another,  or  i7i  auter  droit,  as  it  is  called ;  and 
in  these  cases  the  general  rule  is,  that  the  union  of  the 
term  with  the  immediate  freehold  will  not  cause  any 
merger,  if  such  union  be  occasioned  by  the  act  of  law, 
and  not  by  the  act  of  the  party.  Thus  if  a  term  be  held 
by  a  person,  upon  whose  wife  the  immediate  freehold 
afterwards  descends,  such  freehold,  coming  to  the  hus- 
band in  right  of  his  wife,  will  not  cause  a  merger  of 
the  term  (d).  So  if  the  owner  of  a  term  make  the 
freeholder  his  executor  the  term  will  not  merge  (e),  for 
the  executor  is  recognized  by  the  law  as  usually  holding 
only  for  the  benefit  of  creditors  and  legatees;  but  if  the 
executor  himself  should  be  the  legatee  of  the  term,  it 
seems  that,  after  all  the  creditors  have  been  paid,  the 
term  will  merge  (/).  And  if  an  executor,  whether 
legatee  or  not,  holding  a  term  as  executor,  should  pur- 
chase  the  immediate  freehold,  the  better  opinion  is,  that 

(6)  Sir  Ralph  Boveys  case,  4  {d)  Doe  d.  Blight,  v.  Pett,  1 1 

Ventr.  193,  195;  Co.  Litt.  186a;  Adol.  &  Ellis,  842. 

Burton's  Compendium,  pi.  900.  (e)  Co.  Litt.  338  b. 

(c)  See  3    Prest.  Conv.  320,  (J')  3  Prest.  Conv.  310,  311. 
321. 
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this  being  his  own  act,  will  occasion  the  merger  of  the 
term  except  so  far  as  respects  the  rights  of  the  creditors 
of  the  testator  ( g). 

There  was  until  recently  another  method  of  disposing  The  term  might 
of  a  term  when  the  purposes  for  which  it  was  created  on^fo^'i'^^"  ^^^^ 
had  been  accomplished.  If  it  were  not  destroyed  by  a 
proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the 
owner  of  the  property  for  the  time  being.  A  term,  as 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed ;  and  in  case  of  a  sale  of  the  property, 
it  might  have  been  a  great  protection  to  the  purchaser. 
Suppose,  therefore,  that,  after  the  creation  of  such  a 
term  as  we  have  spoken  of,  the  whole  property  had 
been  sold.  The  purchaser,  in  this  case,  often  preferred 
having  the  term  still  kept  on  foot,  and  assigned  by 
the  trustees  to  a  new  trustee  of  his  own  choosing,  in 
trust  for  himself,  his  heirs  and  assigns;  or,  as  it  was  Assignment ia 
technically  said,  in  trust  to  attend  the  inheritance.  The  the  inheritance, 
reason  for  this  proceeding  was  that  the  former  owner 
might  possibly,  since  the  commencement  of  the  term, 
have  created  some  incumbrance  upon  the  property, 
of  which  the  purchaser  was  ignorant,  and  against  which 
if  existing,  he  was  of  course  desirous  of  being  protected. 
Suppose,    for   instance,   that   a   rent-charge    had    been  ^.^^^  °f  ^  ^^°^- 

'  ^         '  .        .      '  ^  charge, 

granted  to    be  issuing  out  of  the  lands,   subsequently 

to  the  creation  of  the  term :  this  rent-charge  of  course 

could  not  affect  the  term  itself,  but  w^as  binding  only 

on  the  freehold-,  subject  to  the  term.     The  pvirchaser, 

therefore,  if  he  took  no  notice  of  the  term,  bought  an 

estate,  subject  not  only  to  the  term,  but,  also,  to  the 

rent-charge.     Of  the  existence  of  the  term,  however,  we 

suppose  him  to  have  been  aware.     If  now  he  should  Consequence  of 

^  '■  .a  surrenUer  of 

have  procured  the  term  to  be  surrendered  to  himself,  the  the  term. 
(g)  Siigd.  Vend,  and  Pur.  771. 
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unknown  rent-charge,  not  being  any  estate  in  the  land, 
would  not  have  prevented  the  union  and  merger  of  the 
term  in  the  freehold.  The  term  would  consequently 
have  been  destroyed,  and  the  purchaser  would  have 
been  left  without  any  protection  against  the  rent-charge, 
of  the  existence  of  which  he  had  no  knowledge,  nor  any 
means  of  obtaining  information.  The  rent-charge,  by 
this  means,  became  a  charge,  not  only  on  the  legal 
seisin,  but  also  on  the  possession  of  the  lands,  and  was 
said  to  be  accelerated  by  the  merger  of  the  term  (h). 
The  preferable  method,  therefore,  always  was  to  avoid 
any  merger  of  the  term ;  but,  on  the  contrary,  to  obtain 
The  term  should  an  assignment  of  it  to  a  trustee  in  trust  for  the  pur- 
si"m;d'to"aue"nd  chascr,  his  heirs  and  assigns,  and  to  attend  the  inherit- 
the  inheritance,  ance.  The  trustee  thus  became  possessed  of  the  lands 
for  the  term  of  1000  years ;  but  he  was  bound,  by  virtue 
of  the  trust,  to  allow  the  purchaser  to  receive  the  rents, 
and  exercise  what  acts  of  ownership  he  might  please. 
If,  however,  any  unknown  incumbrance,  such  as  the 
rent-charge  in  the  case  supposed,  should  have  come  to 
light,  then  was  the  time  to  bring  the  term  into  action. 
If  the  rent-charge  should  have  been  claimed,  the  trustee 
of  the  term  would  at  once  have  interfered,  and  informed 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term  was 
over,  which  was  in  effect  a  postponement  sine  die.  In 
this  manner,  a  term  became  a  valuable  protection  to  any 
person  on  whose  behalf  it  was  kept  on  foot,  as  well  as  a 
source  of  serious  injury  to  any  incumbrancer,  such  as 
the  grantee  of  the  vent-charge,  who  might  have  neg- 
lected to  procure  an  assignment  of  it  on  his  own  behalf, 
or  to  obtain  a  declaration  of  trust  in  his  favour  from  the 
legal  owner  of  the  term.  For  it  will  be  observed  that, 
if  the  grantee  of  the  rent-charge  had  obtained  from  the 
persons  in  whom  the  term  was  vested,  a  declaration  of 

Ui)  3  Prest.  Conv.  460. 


S2.S 


sz 


^J 


OF  A  TERM  OF  YEARS.  329 

trust  in  his  behalf,  they  would  have  been  bound  to 
retain  the  term,  and  could  not  lawfully  have  assigned  it 
to  a  trustee  for  the  purchaser. 

If  the  purchaser,  at  the  time  of  his  purchase,  should  If  thepurf baser 
have    had    notice   of  the    rent-charge,   and    should  yet  ''^^"ia'ncl'ar 
have  procured  an  assignment  of  the  term  to  a  trustee  the  time  of  his 
for  his  own  benefit,  the  Court  of  Chancery  would,  on  could  not  use 
the  first  principles  of  equity,  have  prevented  his  trustee  ^^®  ^^'™' 
from  making  any  use  of  the  term  to  the  detriment  of 
the  grantee  of  the  rent-charge  (^).     Such  a  proceeding 
would  evidently  be  a  direct  fraud,  and  not  the  protection 
of  an  innocent  purchaser  against  an  unknown  incum- 
brance.     To    this    rule,    however,    one    exception   was  An  exception, 
admitted,   which    reflects    no   great  credit  on   the  gal- 
lantry, to  say  the  least,  of  those  who  presided  in  the 
Court  of  Chancery.     In  the  common  case  of  a  sale  of 
lands  in  fee  simple  from  A.  to  B.,  it  was  holden  that,  if 
there  existed  a  term  in  the  lands,  created  prior  to  the 
time  when  A.'s  seisin  commenced,  or  prior  to  his  mar- 
riage, an  assignment  of  this   term  to  a  trustee  for  B.  Dower  barred 
might  be  made  use  of  for  the  purpose  of  defeating  the  ^y  assignment 
claim  of  A.'s  wife,  after  his  decease,  to  her  dower  out  of 
the  premises  (k).     Here  B.  evidently  had  notice  that  A. 
was  married,  and  he  knew  also  that,  by  the  law,  the 
widow  of  A.  would,  on  his  decease,  be  entitled  to  dower 
out  of  the  lands.     Yet  the  Court  of  Chancery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right  to 
dower  arose  subsequently  to  the  creation  of  the  term, 
she  must  wait  for  her  dower  till  the  term  was  ended. 
We  have  already  seen  (l)  that,  as  to  all  women  married 
after  the  first  of  January,  1834,  the  right  to  dower  has 
been  placed   at  the  disposal  of  their  husbands.     Such 

(j)    Willouglibtf  V.  Willotighby,       Co,  Litt.  208  a,  n.  (1). 
1  T.  Rep.  7G3.  {I)  Ante,  p.  185. 

{k)  Sugd.  Vend,  and  Pur.  781 ; 
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husbands,  therefore,  had  no  need  to  request  the  con- 
currence of  their  wives  in  a  sale  of  their  lands,  or  to 
resort  to  the  device  of  assigning  a  term,  should  such 
concurrence  not  have  been  obtained. 

The  owner  of         When  a  term  had  been  assigned  to  attend  the  inherit- 

the  inheritance  r»  i      •    i       • 

subject  to  an       ancc,  the  owner  or  such  mheritance  was  not  regarded, 
attendant  teira,   ^^  consequence  of  the  trust  of  the  term  in  his  favour,  as 

had  a  real  _  ^  _         ' 

estate.  having  any  interest  of  a  personal  nature,  even  in  con- 

templation of  equity ;  but  as,  at  law,  he  had  a  real 
estate  of  inheritance  in  the  lands,  subject  to  the  term, 
so,  in  equity,  he  had,  by  virtue  of  the  trust  of  the  terra 
in  his  favour,  a  real  estate  of  inheritance,  in  immediate 
Term  attendant  possession  and  enjoyment  (m).  If  the  term  were  neither 
of  la°vv.''  '^"'^ '°"  surrendered,  nor  assigned  to  a  trustee  to  attend  the 
inheritance,  it  still  was  considered  attendant  on  the 
inheritance  by  construction  of  law,  for  the  benefit  of  all 
persons  interested  in  the  inheritance  according  to  their 
respective  titles  and  estates. 


Act  to  render 
the  assignment  - 
of  satished  terms 
unnecessary. 


An  act,  however,  has  recently  passed  "  to  render  the 
assignment  of  satisfied  terras  unnecessary "  (n).  This 
act  provides  (o),  that  every  satisfied  term  of  years  which, 
either  by  express  declaration  or  by  construction  of  law, 
shall  upon  the  thirty-first  day  of  December,  1845,  be 
attendant  upon  the  reversion  or  inheritance  of  any  lands, 
shall  on  that  day  absolutely  cease  and  determine  as  to 
the  land  upon  the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except  that  every 
such  term  of  years,  which  shall  be  so  attendant  as 
aforesaid  by  express  declaration,  although  thereby  made 
to  cease  and  determine,  shall  afford  to  every  person  the 
same  protection  against  every  incumbrance,  charge, 
estate,   right,   action,   suit,   claim,   and   demand,  as   it 


(m)  Sugd.  Vend,  and  Pur.  790.  (o)  Sect.  1. 

(«)  Stat.  8  &9  Vict.  c.  112. 
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would  have  afforded  to  him  if  it  had  continued  to  sub- 
sist, but  had  not  been  assigned  or  dealt  with  after  the 
said  thirty-first  day  of  December,  1845,  and  shall,  for 
the  purpose  of  such  protection,  he  considered  in  every 
court  of  law  and  of  equity  to  he  a  suhsisting  term.  The 
act  further  provides  (p)  that  every  term  of  years  then 
subsisting,  or  thereafter  to  be  created,  becoming  satis- 
fied after  the  thirty-first  of  December,  1845,  and  which, 
either  by  express  declaration  or  by  construction  of  law, 
shall  after  that  day  become  attendant  upon  the  inherit- 
ance or  reversion  of  any  lands,  shall,  immediately  upon 
the  same  becoming  so  attendant,  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  such  term  shall  become  attendant  as 
aforesaid.  Some  remarks  upon  the  above  act  will  be 
found  in  the  Appendix  {q). 

(p)  Sect.  2.  (q)  See  Appendix  (F). 
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CHAPTER  11. 

OF  A  MORTGAGE  DEBT. 

Our  next  subject  for  consideration  is  a  mortgage  debt. 
The  term  mortgage  debt  is  here  employed  for  want  of 
one  which  can  more  precisely  express  the  kind  of  interest 
intended  to  be  spoken  of  Every  person  who  borrows 
money,  whether  upon  mortgage  or  not,  incurs  a  debt  or 
personal  obligation  to  repay  out  of  whatever  means  he 
may  possess ;  and  this  obligation  is  usually  expressed  in 
a  mortgage  deed  in  the  shape  of  a  covenant  by  the  bor- 
rower to  repay  the  lender  the  money  lent,  with  interest, 
at  the  rate  agreed  on.  If,  however,  the  borrower  should 
personally  be  unable  to  repay  the  money  lent  to  him,  or 
if,  as  occasionally  happens,  it  be  expressly  stipulated  that 
the  borrower  shall  not  be  personally  liable  to  repay,  then 
the  lender  must  depend  solely  upon  the  property  mort- 
gaged ;  and  the  nature  of  his  interest  in  such  property, 
here  called  his  mortgage  debt,  is  now  attempted  to  be 
explained.  In  this  point  of  view,  a  mortgage  debt  may 
A  mortgage  be  defined  to  be  an  interest  in  land  of  a  personal  nature, 
sonal'tnte'rest  in  Jccognized  as  sucli  Only  by  the  Court  of  Chancery,  in  its 
land  io  equity  office  of  administering  equity.  In  equity,  a  mortgage 
debt  is  a  sum  of  money,  the  payment  whereof  is  secured, 
with  interest,  on  certain  lands ;  and  being  money,  it  is 
personal  property,  subject  to  all  the  incidents  which  ap- 
pertain to  such  property.  The  Courts  of  law,  on  the 
other  hand,  do  not  regard  a  mortgage  in  the  light  of  a 
mere  security  for  the  re-payment  of  money  with  interest. 
A  mortgage  in  law  is  an  absolute  conveyance,  subject  to 
an  agreement  for  a  re-conveyance  on  a  certain  given 
Example.  event.     Thus,  let  us  suppose  freehold  lands  to  be  con- 
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veyed  by  A.,  a  person  seised  in  fee,  to  B.  and  his  heirs, 
subject  to  a  proviso,  that  on  re-payment  on  a  given 
future  day,  by  A.  to  B.,  of  a  sum  of  money  then  lent 
by  B.  to  A,,  with  interest  until  re-payrnent,  B.  or  his 
heirs  will  re-convey  the  lands  to  A.  and  his  heirs;  and 
with  a  further  proviso,  that  until  default  shall  be  made 
in  payment  of  the  money,  A.  and  his  heirs  may  hold 
the  land,  without  any  interruption  from  B.  or  his  heirs. 
Here  we  have  at  once  a  common  mortgage  of  freehold 
land  (a).  A.,  who  conveys  the  land,  is  called  the  mort- 
gagor; B.,  who  lends  the  money,  and  to  whom  the  land 
is  conveyed,  is  called  the  mortgagee.  The  conveyance 
of  the  land  from  A.  to  B.,  gives  to  B.,  as  is  evident,  an 

(rt)  By  stat.  55  Geo.  III.  c.  184,  every  mortgage  is  subject  to  an 
ad  valorem  duty,  according  to  the  following  scale.  When  the  same  is 
a  security  for  the  payment  of  any  definite  and  certain  sum  of  money 
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And  when  the  sum  is  a  security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced,  or  paid,  or  which  may  become  due  upon 
an  account  current,  if  the  total  amount  secured,  or  to  be  ulti- 
mately recoverable  thereupon,  shall  be  limited  not  to  exceed  a  given 
sum,  tiie  same  duty  is  payable  as  on  a  mortgage  for  such  limited  sum; 
but  if  such  total  amoinit  be  uncertain,  and  without  any  limit,  the  duty 
is  £25.  Money  to  be  advanced  for  insuring  the  mortgaged  property 
against  fire  is  excepted. 

For  every  entire  quantity  of  1080  words  over  and  above  the  first 
1080  words  there  is  a  further  progressive  duty  of  £1. 


334  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

estate  in  fee-simple  at  law.  He  thenceforth  becomes,  at 
law,  the  absolute  owner  of  the  premises,  subject  to  the 
agreement  under  which  A.  has  a  right  of  enjoyment, 
until  the  day  named  for  the  payment  of  the  money  {b) ; 
on  which  day,  if  the  money  be  duly  paid,  B.  has  agreed 
to  re-convey  the  estate  to  A.  If,  when  the  day  comes, 
A,  should  repay  the  money  with  interest,  B.  of  course 
must  re-convey  the  lands ;  but  if  the  money  should  not 
be  repaid  punctually  on  the  day  fixed,  there  is  evidently 
nothing  on  the  face  of  the  arrangement  to  prevent  B. 
from  keeping  the  lands  to  himself  and  his  heirs  for  ever. 
But  upon  this  arrangement,  a  veiy  different  construction 
is  placed  by  a  Court  of  law  and  by  a  Court  of  equity,  a 
construction  which  well  illustrates  the  difference  between 
the  two. 

Construction  of  The  Courts  of  law,  still  adhering,  according  to  their 
law.""^  ^^^  '"  ancient  custom,  to  the  strict  literal  meaning  of  the  terms, 
hold,  that  if  A.  do  not  pay  or  tender  the  money  punc- 
tually on  the  day  named,  he  shall  lose  the  land  for  ever ; 
and  this,  according  to  Littleton  (c),  is  the  origin  of  the 
Origin  of  the  term  mortgage  or  mortuum  vadium,  "  for  that  it  is  doubt- 
"  "  '  ful  whether  the  feoffor  will  pay  at  the  day  limited,  such 
sum  or  not ;  and  if  he  doth  not  pay,  then  the  land  which 
is  put  in  pledge,  upon  condition  for  the  payment  of  the 
money,  is  taken  from  him  for  ever,  and  is  dead  to  him 
upon  condition,  &c.  And  if  he  doth  pay  the  money, 
then  the  pledge  is  dead  as  to  the  tenant,  &:c."  Correct, 
however,  as  is  Littleton's  statement  of  the  law,  the  accu- 
racy of  his  derivation  may  be  questioned ;  as  the  word 
mortgage  appears  to  have  been  applied,  in  more  early 
times,  to  a  feoffment  to  the  creditor  and  his  heirs,  to  be 
held  by  him  until  his  debtor  paid  him  a  given  sum ; 
until  which  time  he  received  the  rents  without  account, 

(b)  See  as  to  this,  Doe  d.  Roy-      Q.  B.  147. 
lance  v.  Light/oot,  8  Mee.  &  W.  (c)  Sect.  332. 

553;   Doe  d.  Parsley  v.   Day,  2 
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SO  that  the  estate  was  unprofitable  or  dead  to  the  debtor 
in  the  mean  time  {d) ;  the  rents  being  taken  in  Heu  of 
interest,  which,  under  the  name  of  usury,  was  anciently 
regarded  as  an  unchristian  abomination  {e).  This  species 
of  mortgage  has,  however,  long  been  disused,  and  the 
form  above  given  is  now  constantly  employed.     From  '^^^  ^^g^l  estate 

,1         J    ,  „     ,  11111  •      r         belongs  to  the 

the  date  ot  the  mortgage  deed,  the  legal  estate  m  fee-  mougagee. 
simple  belongs,  not  to  the  mortgagor,  but  to  the  mort- 
gagee.    The  mortgagor,  consequently,  is  thenceforward 
unable  to  create  any  legal  estate  or  interest  in  the  pre- 
mises :  he  cannot  even  make  a  valid  lease  for  a  term  of  The  mortgagor 
years  (/),— a  point  of  law  too  frequently  neglected  by  ^X^'a Valid 
those  whose  necessities  have  obliged  them  to  mortgage  'ease, 
their  estates.     When  the   day  named   for   payment   is  When  the  day 
passed,  the  mortgagee,  if  not  repaid  his  money,  may  at  "'^  ''^^'",1"^  '^ 
any  time  bring  an  action  of  ejectment  against  the  mort-  mortgagee  may 
gagor,  without  any  notice,  and  thus  turn  him  out  of  gg^'^of  w^ithout' 
possession  (^) ;    so  that,  if  the  debtor  had  no  greater  notice, 
mercy  shown  to  him  than  a  Court  of  law  will  allow,  the 
smallest  want  of  punctuality  in  his  payment  would  cause 
him  for  ever  to  lose  the  estate  he  had  pledged.     In  Stat.  7  Geo.  II. 
modern  times,  a  provision  has  certainly  been  made  by 
act  of  parliament  for  staying  the  proceedings   in   any 
action  of  ejectment  brought  by  the  mortgagee,  on  pay- 
ment  by  the  mortgagor,   being   the   defendant   in   the 
action  (A),  of  all  principal,  interest,  and  costs  {i).     But 
at  the  time  of  this  enactment,  the  jurisdiction  of  equity 
over  mortgages  had  become  fully  established ;  and  the 

{d)  Glanville,  lib.  10,  cap.  6;  &  Wels.  656. 
Coote  on  Mortgages,  ch.  2.  (g)  Keech  v.  Hall,  Dougl.  21 ; 

(e)  Interest  was  first  allowed  Doe  d.  Roby  v.  Maisey,  8  Bar. 
bylaw,  by  stat.  37  Hen.  VIII.  &  Cres.  767;  Doe  d.  Fisher  v. 
c.  9,  by  which  also  interest  above  Giles,  5  Biiig.  421;  Coote  on 
ten  per  cent,  was  forbidden.  Mortgages,  book  3,  ch.  3. 

(f)  See    Doe  d,    Barney  v.  (h)  Doe  d.  Hurst  v.  Clifton, 'i 
Adams,    2   Cro.   &    Jerv.    233  ;  Adol.  &  Ell.  814. 
Whilton  V.  Peacock,  2  Bing.  N.  (i)  Stat.  7  Geo.  II.  c.  20,  s.  1. 
C.  411  ;   Green  v.  James,  6  Mee. 
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act  may  consequently  be  regarded  as  ancillary  only  to 
that  full  relief,  which,  as  we  shall  see,  the  Court  of  Chan- 
cery is  accustomed  to  afford  to  the  mortgagor  in  all  such 
cases. 

Interposition  of  The  relative  rights  of  mortgagor  and  mortgagee  ap- 
Chancer""  P^^^  *^  have  long  remained  on  the  footing  of  the  strict 
construction  of  their  bargain,  adopted  by  the  Courts  of 
law.  It  was  not  till  the  reign  of  James  I.  that  the 
Court  of  Chancery  took  upon  itself  to  interfere  between 
the  parties  (A).  But  at  length,  having  determined  to  in- 
terpose, it  went  so  far  as  boldly  to  lay  down  as  one  of 
its  rules,  that  no  agreement  of  the  parties,  for  the  ex- 
clusion of  its  interference,  should  have  any  effect  (Z). 
This  rule,  no  less  benevolent  than  bold,  is  a  striking  in- 
stance of  that  determination  to  enforce  fair  dealing 
between  man  and  man,  which  has  raised  the  Court  of 
Chancery,  notwithstanding  the  many  defects  in  its 
system  of  administration,  to  its  present  power  and  dig- 
nity. The  Court  of  Chancery  accordingly  holds,  that 
after  the  day  fixed  for  the  payment  of  the  money  has 
passed,  the  mortgagor  has  still  a  right  to  redeem  his 
estate,  on  payment  to  the  mortgagee  of  all  principal,  in- 
terest, and  costs,  due  upon  the  mortgage  to  the  time  of 
actual  payment.  This  right  is  called  the  mortgagor's 
Equity  of  Re-  equity  of  redemption  ;  and  no  agreement  with  the  cre- 
demption.  ditor,  expressed  in  any  terms,  however  stringent,  can 

deprive  the  debtor  of  this  equitable  right,  on  payment 
within  a  reasonable  time.  If,  therefore,  after  the  day 
fixed  in  the  deed  for  payment,  the  mortgagee  should, 
as  he  still  may,  eject  the  mortgagor  by  an  action  of 
ejectment  in  a  Court  of  law,  the  Court  of  Chancery  will 
nevertheless  compel  him  to  keep  a  strict  account  of  the 
rents  and  profits;  and,  when  he  has  received  so  much 

(/c)  Coote  on  Mortgages,  book  (/)   2  Cha.  Ca.    148 ;  7   Ves. 

1,  ch.  3.  273. 
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as  will  suffice  to  repay  him  the  principal  money  lent, 
together  with  interest  and  costs,  he  will  be  compelled  to 
re-convey  the  estate  to  his  former  debtor.  In  equity 
the  mortgagee  is  properly  considered  as  having  no  right 
to  the  estate,  further  than  is  necessary  to  secure  to  him- 
self the  due  re-payment  of  the  money  he  has  advanced, 
together  with  interest  for  the  loan;  the  equity  of  re- 
demption which  belongs  to  the  mortgagor,  renders  the 
interest  of  the  mortgagee  merely  of  a  personal  nature, 
namely,  a  security  for  so  much  money.  In  a  Court  of 
law,  the  mortgagee  is  absolutely  entitled;  and  the  estate 
mortgaged  may  be  devised  by  his  will(m),  or,  if  he 
should  die  intestate,  will  descend  to  his  heir  at  law;  but 
in  equity  he  has  a  security  only  for  the  payment  of 
money,  the  right  to  which  will,  in  common  with  his 
other  personal  estate,  devolve  on  his  executors  or  admi- 
nistrators, for  whom  his  devisee  or  heir  will  be  a  trus- 
tee; and,  when  they  are  paid,  such  devisee  or  heir  will 
be  obliged  by  the  Court  of  Chancery,  without  receiving 
a  sixpence  for  himself,  to  re-convey  the  estate  to  the 
mortgagor. 

Indulgent,  however,  as  the  Court  of  Chancery  has 
shown  itself  to  the  debtor,  it  will  not  allow  him  for  ever 
to  deprive  the  mortgagee,  his  creditor,  of  the  money 
which  is  his  due;  and  if  the  mortgagor  will  not  repay 
him  within  a  reasonable  time,  equity  will  allow  the 
mortsaa'ee  for  ever  to  retain  the  estate  to  which  he  is 
already  entitled  at  law.  For  this  purpose  it  will  be 
necessary  for  the  mortgagee  to  file  a  bill  o^  foreclosure  Foreclosuie. 
against  the  mortgagor,  praying  that  an  account  may  be 
taken  of  the  principal  and  interest  due  to  him,  and  that 
the  mortgagor  may  be  desired  to  pay  the  same,  with 
costs,  by  a  short  day,  to  be  appointed  by  the  Court,  and 
that  in  default  thereof  he  may  be  foreclosed  his  equity 

(w)  See  1  Jarm.  Wills,  638. 
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of  redemption  (w).  A  day  is  then  fixed  by  the  Court  for 
payment;  which  day  however  may,  on  the  appHeation 
of  tlie  mortgagor,  good  reason  being  shown  (o),  be  post- 
poned for  a  time.  Or,  if  the  mortgagor  should  be  ready 
to  make  repayment,  before  the  cause  is  brought  to  a 
hearing,  he  may  do  so  at  any  time  previously,  on 
making  proper  application  to  the  Court,  admitting  the 
title  of  the  mortgagee  to  the  money  and  interest (p). 
If,  however,  on  the  day  ultimately  fixed  by  the  Court, 
the  money  should  not  be  forthcoming,  the  debtor  will 
then  be  absolutely  deprived  of  all  right  to  any  further 
assistance  from  the  Court;  in  other  words,  his  equity  of 
redemption  will  be  foreclosed,  and  the  mortgagee  will 
be  allowed  to  keep,  without  further  hindrance,  the  estate 
which  was  conveyed  to  him  when  the  mortgage  was 
first  made. 

In  addition  to  the  remedy  by  foreclosure,  which,  it 

will  be  perceived,   involves  the   necessity  of  a  suit  in 

Chancery,  a  more  simple  and  less  expensive  remedy  is 

Power  of  sale,     now  usually  provided  in  mortgage  transactions ;  this  is 

nothing  more  than  a  power  given  by  the  mortgage  deed 

to  the  mortgagee,  without  further  authority,  to  sell  the 

premises,  in  case  default  should  be  made  in  payment. 

When  such  a  power  is  exercised,  the  mortgagee  having 

the  whole  estate  in  fee  simple  at  law,  is  of  course  able 

The  mortgagor's  to  convey  the  same  estate  to  the  purchaser ;  and,  as  this 

canno"beTe-      remedy  would  be  ineffectual,  if  the  concurrence  of  the 

quired.  mortgagor  w^ere  necessary,  it  has  been  decided  that  his 

concurrence   cannot  be  required  by   the   purchaser  (g). 

The  mortgagee,  therefore,  is  at  any  time  able  to  sell; 

but,  having  sold,  he  has  no  further  right  to  the  money 

(n)  Coote  on  Mortgages,  book  (p)  Stat.  7  Geo.  II.  c.  20,  s.  2. 

5,  ch.  4.  (q)  Corder  v.  Morgan,  18  Ves. 

(o)   Nanny  v.  Edivards,  4  Russ.  344 ;  Clay  v.  Sharpe,  Sugd.  Vend. 

124;    El/re  v.  Hanson,  2  Beav.  and  Pur.  Appendix,  No.  XIII.  p. 

478.  1096. 
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produced  by  the  sale,  than  he  had  to  the  lands 'before 
they  were  sold.  He  is  at  liberty  to  retain  to  himself  his 
principal,  interest,  and  costs ;  and,  having  done  this,  the 
surplus,  if  any,  must  be  paid  over  to  the  mortgagor. 

If,  after  the  day  fixed  for  the  payment  of  the  money  Mortsagor  must 
is  passed,  the  mortgagor    should  wish   to  pay  off  the  ^o'„jts"S' 
mortgage,  he  must  give  to  the  mortgagee  six  calendar  of  intention  to 
months'  previous  notice  in  writing  of  his  intention  so  to     ^^^' 
do,  and  must  then  punctually  pay  or  tender  the  money 
at  the  expiration  of  the  notice  (r) ;   for,  if  the  money 
should  not  be  then  ready  to  be  paid,  the  mortgagee  will 
be  entitled  to  fresh  notice;   as  it  is  only  reasonable  that 
he  should  have  time  afforded  him  to  look  out  for  a  fresh 
security  for  his  money. 

Mortgages  of  freehold  lands  are  sometimes  made  for  aioiigages  for 
long  terms,  such  as  1000  years.  But  this  is  not  now  ygg^s'""'^"^ 
often  the  case,  as  the  fee  simple  is  more  valuable,  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  by  trustees,  in 
whom  the  terms  have  been  vested  in  trust  to  raise,  by 
mortgage,  money  for  the  portions  of  the  younger  chil- 
dren of  a  family,  or  other  similar  purposes.  The  reasons 
for  vesting  such  terms  in  trustees  for  these  purposes, 
were  explained  in  the  last  chapter  (5). 

Copyhold,  as  well  as  freehold  lands,  may  be  the  sub-  Mortgage  of 
jects  of  mortgage.  The  purchase  of  copyholds,  it  will  ^"^^ 
be  remembered,  is  effected  by  a  surrender  of  the  lands 
from  the  vendor,  into  the  hands  of  the  lord  of  the  manor, 
to  the  use  of  the  purchaser,  followed  by  the  admittance 
of  the  latter  as  tenant  to  the  lord  (t).  The  mortgage  of 
copyholds  is  effected  by  surrender,  in  a  similar  manner, 
from  the  mortgagor  to  the  use  of  the  mortgagee  and  his 

(r)   Shrapnelt  v.  Blake,  2  Eq.  (s)  See  a/j<e,  p.  323. 

Ca.  Abr.  603,  pi.  31.  (<)  Ante,  pp.  296,  298. 
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heirs,  subject  to  a  condition,  that  on  payment  by  the 
mortgagor  to  the  mortgagee  of  the  money  lent,  together 
with  interest,  on  a  given  day,  the  surrender  shall  be  void. 
If  the  money  should  be  duly  paid  on  the  day  fixed,  the 
surrender  will  be  void  accordingly,  and  the  mortgagor 
will  continue  entitled  to  his  old  estate ;  but  if  the  money 
should  not  be  duly  paid  on  that  day,  the  mortgagee  will 
then  acquire  at  law  an  absolute  right  to  be  admitted  to 
the  customary  estate  which  was  surrendered  to  him ; 
subject  nevertheless  to  the  equitable  right  of  the  mort- 
gagor, confining  the  actual  benefit  derived  by  the  for- 
mer to  his  principal  money,  interest,  and  costs.  The 
mortgagee,  however,  is  seldom  admitted,  unless  he 
should  wish  to  enforce  his  security,  contenting  himself 
with  the  right  to  admittance  conferred  upon  him  by  the 
surrender ;  and,  if  the  money  should  be  paid  off",  all 
that  will  then  be  necessary,  will  be  to  procure  the 
steward  to  insert  on  the  court  rolls,  a  memorandum  of 
acknowledgment  by  the  mortgagee,  of  satisfaction  of  the 
principal  money  and  interest  secured  by  the  surrender  (u). 
If  the  mortgagee  should  have  been  admitted  tenant,  he 
must  of  course,  on  repayment,  surrender  to  the  use  of 
the  mortgagor,  who  will  then  be  re-admitted. 

Mortgage  of  Leasehold  estates  also  frequently  form  the   subjects 

of  mortgage.  The  term  of  years  of  which  the  estate 
consists  is  assigned  by  the  mortgagor  to  the  mortgagee, 
subject  to  a  proviso  for  redemption  or  re-assignment  on 
payment,  on  a  given  day,  by  the  mortgagor  to  the  mort- 
gagee, of  the  sum  of  money  advanced,  with  interest; 
and  with  a  further  proviso  for  the  quiet  enjoyment  of  the 
premises  by  the  mortgagor  until  default  shall  be  made 
in  payment.  The  principles  of  equity  as  to  redemption 
apply  equally  to  such  a  mortgage,  as  to  a  mortgage  of 
freeholds ;  but,  as  the  security,  being  a  term,  is  always 
wearing  out,  payment  will  not  be  permitted  to  be  so 
(m)  1  Scriv.Cop.  242;   1  Watk.  Cop.  117,  118. 
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long  deferred.  A  power  of  sale  also  is  frequently  in- 
serted in  a  mortgage  of  leaseholds.  From  what  has 
been  said  in  the  last  chapter  (x),  it  will  appear  that,  as 
the  mortgagee  is  an  assignee  of  the  term,  he  will  be 
liable  to  the  landlord,  during  the  continuance  of  the 
mortgage,  for  the  payment  of  the  rent  and  the  perform- 
ance of  the  covenants  of  the  lease :  against  this  liability 
the  covenant  of  the  mortgagor  is  his  only  security.  In 
order  therefore  to  obviate  this  liability,  when  the  rent 
or  covenants  are  onerous,  mortgages  of  leaseholds  are 
frequently  made  by  way  of  demise  or  underlease ;  the  Mortgage  by 
mortgagee  by  this  means  becomes  the  tenant  only  of  "^'^^•■'ease. 
the  mortgagor,  and  consequently  a  mere  stranger  with 
regard  to  the  landlord  (y).  The  security  of  the  mort- 
gagee in  this  case  is  obviously  not  the  whole  term  of 
the  mortgagor,  but  only  the  new  and  derivative  term 
created  by  the  mortgage. 

In  some  cases  the  exigency  of  the  circumstances  will  Deposit  of  title 
not  admit  of  time  to  prepare  a  regular  mortgage ;  a  ^^  ^" 
deposit  of  the  title  deeds  is  then  made  with  the  mort- 
gagee; and  notwithstanding  the  stringent  provision  of 
the  Statute  of  Frauds  to  the  contrary  (z),  it  has  been 
held  by  the  Court  of  Chancery  that  such  a  deposit,  even 
without  any  writing,  operates  as  an  equitable  mortgage 
of  the  estate  of  the  mortgagor  in  the  lands  comprised  in 
the  deeds  (a).  And  the  same  doctrine  applies  to  copies 
of  court  roll  relating  to  copyhold  lands  (i),  for  such 
copies  are  the  title  deeds  of  copyholders. 

When  lands  are  sold,  but  the  whole  of  the  purchase  Vendoi's  Hen. 

(x)  Ante,  pp.  315,  316.  (b)    Whithread    v.    Jordan,    1 

{y)  See  ante,  p.  320.  You.  &  Coll.  303;  Lewis  v.  John, 

{z)  29  Car.  II.  c.  3,  ss.  1,  3;  1  C.  P.  Coop.  8.     See,  however, 

anfe,  pp.  120,  318.  Sugd.    Vend,    and    Pur.    1054; 

(o)  Russell  V.  Russell,  1  Bro.  Jones  v.  Smith,  1    Hare,  56 ;    1 

C.  C.  269.     See  Ex  parte  Haigh,  Phil.  244. 

11  Ves.  403. 
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money  is  not  paid  to  the  vendor,  he  has  a  Hen  in  equity 
on  the  lands  for  the  amount  unpaid,  together  with  in- 
terest at  four  per  cent.,  the  usual  rate  allowed  in  equity  (c). 
And  the  circumstance  of  the  vendor  having  taken  from 
the  purchaser  a  bond  or  a  note  for  the  payment  of  the 
money  will  not  destroy  the  lien  {d).  But  if  the  vendor 
take  a  mortgage  of  part  of  the  estate,  or  any  other  in- 
Sale  for  annuity,  dependant  security,  his  lien  will  be  gone.  If  the  sale  be 
made  in  consideration  of  an  annuity,  it  appears  that  a 
lien  will  subsist  for  such  annuity  (e),  unless  a  contrary 
intention  can  be  inferred  from  the  nature  of  the  trans- 
action (/'). 

A  stipulation  to       A  curious  illustration  of  the  anxiety  of  the  Court  of 

raise  the  interest  /-n  ,  ,  ■  •,•         ^     •  ,•      i  i 

on  failure  of       i^liaucery  to  prevent  any  nnposition  bemg  practised  by 

punctual  pay-     ^i^g  mort"aoee  upon  the  mortoao-or,  occurs  in  the  fol- 
ment  IS  void.  .         ,  .  ,  .^  ^      \ 

lowmg  doctrme  :  that,  if  money  be  lent  at  a  given  rate 
of  interest,  with  a  stipulation  that,  on  failure  of  punctual 
payment,  such  rate  shall  be  increased,  this  stipulation 
is  held  to  be  void,  as  too  great  a  hardship  on  the  mort- 
gagor ,•  whereas,  the  very  same  effect  may  be  effectually 
But  a  stipuh-     accomplished  by   other   words.      If  the  stipulation  be, 
liTinVres"  o'n  *"  *^^^*  ^^^^  ^^S^^^r   rate   shall   be  paid ;   but  on  punctual 
punctual  pay-     payment,   a  lower   rate   of  interest   shall  be  accepted, 
"     ■      such  a  stipulation,  being  for  the  benefit  of  the  mort- 
gagor, is  valid,  and  will  be  allowed  to  be  enforced  {g). 
5/.  per  cent,  the  The  highest  rate  of  interest  which  can  be  taken  upon 
interest  on  mort-  ^^®  mortgage  of  any  lands,  tenements,  or  hereditaments, 
gage  of  lands,     or  any  estate  or  interest  therein,   is  5/.  per  cent,  per 
annum  ;    and  all  contracts  and  assurances,  whereby  a 

((•)  Cluipmunv.  Tanner,!  Vcrn.  3  Russ.  488. 

267 ;  PoUe.ifen  v.  Moore,  3  Atk.  (e)  Matthew  v.  Bowler,  6  Hare, 

272;   Mackrcth  \.  Sijmmons,   15  110. 

Ves.  328;   Sugd.  Vend,  and  Pur.  (,/)  Buck/and  v.  Pocknell,  13 

85G.  Sim.  406. 

{d)  Grant  \.  Mills,  2  Ve?.  &  {g)  3   Burr.   1374;    1    fonb. 

Bea.  306;   Winter  v.  Lord  Anson,  Eq.  398. 
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greater  rate  of  interest  shall  be  reserved  or  taken  on 
any  such  security,  shall  be  deemed  to  have  been  made 
or  executed  for  an  illegal  consideration  (h).  By  a  recent 
statute  (z),  which  has  been  continued  to  the  1st  day  of 
January,  1851  (7e),  the  previous  restriction  of  the  interest 
of  all  loans  to  51.  per  cent,  has  been  removed,  with  re- 
spect to  contracts  for  the  loan  or  forbearance  of  money 
above  the  sum  of  10/.  sterling;  but  loans  upon  the 
security  of  any  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  therein,  are  expressly  excepted. 

The  loan  of  money  on  mortgage  is  an  investment  Mortgages  to 
frequently  resorted  to  by  trustees,  when  authorized  by 
their  trust  to  make  such  use  of  the  money  committed  to 
their  care ;  in  such  a  case,  the  fact  that  they  are  trus- 
tees, and  the  nature  of  their  trust,  are  usually  omitted  in 
the  mortgage  deed,  in  order  that  the  title  of  the  mortgagor 
or  his  representatives  may  not  be  affected  by  the  trusts. 
It  is  however  a  rule  of  equity  that  when  money  is  ad- 
vanced by  more  persons  than  one,  it  shall  be  deemed,  un- 
less the  contrary  be  expressed,  to  have  been  lent  in  equal 
shares  by  each  (Z) :  if  this  were  the  case,  the  executor 
or  administrator  of  any  one  of  the  parties  would,  on  his 
decease,  be  entitled  to  receive  his  share  (m).  In  order 
therefore  to  prevent  the  application  of  this  rule,  it  is 
usual  to  declare,  in  all  mortgages  made  to  trustees,  that 
the  money  is  advanced  by  them  on  a  joint  account,  and 
that,  in  case  of  the  decease  of  any  of  them  in  the  life- 
time of  the  others,  the  receipts  of  the  survivors  or  sur- 
vivor shall  be  an  effectual  discharge  for  the  whole  of  the 
money. 

(h)  Stat.  12  Anne,  st.  2,  c.  16 ;  (k)  By  stat.  8  &  9  Vict.  c.  102, 

5  &  6   Will.   IV.  c.  41;  2  &  3  (/)  3  Atk.  734;    2   Ves.  sen. 

Vict.  c.  37;   Tliibuult  v.  Gibson,  258;  3  Ves.jun.  631. 
12  Mee.  &  Wels.  88;  Hodgkinson  {m)  Petty  v.  Styward,  1  Cha. 

V.  Wyatt,  4  Q.  B.  749.  Rep.  57  ;   1   Eq.  Ca.  Ab.   290 ; 

(J)  2  &  3  Vict.  c.  37.  Vickcrs  v.  Coiveli,  1  Bcav.  539. 
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Equity  of  re-  During  the  continuance  of  a  mortgage,  the  equity  of 

equli'abi'e  estate.  I'edemption  which  belongs  to  the  mortgagor,  is  regarded 
by  the  Court  of  Chancery  as  an  estate,  which  is  ahen- 
able  by  the  mortgagor,  and  descendible  to  his  heir,  in 
the  same  manner  as  any  other  estate  in  equity  (?0 ;  the 
Court  in  truth  regards  the  mortgagor  as  the  owner  of 
the  same  estate  as  before,  subject  only  to  the  mortgage. 
In  the  event  of  the  decease  of  the  mortgagor,  the  lands 
mortgaged  will  consequently  devolve  on  the  devisee 
under  his  will,  or  if  he  should  have  died  intestate,  on 
The  mortgage  his  heir  ;  and  the  mortgage  debt,  to  which  the  lands  are 
pajabirout'of^  subject,  will  be  payable  in  the  first  place,  like  all  other 
the  personal  debts,  out  of  the  personal  estate  of  the  mortgagor  (o). ' 
As  in  equity  the  lands  are  only  a  security  to  the  mort- 
gagee, in  case  the  mortgagor  should  not  pay  him,  so  also 
in  equity  the  lands  still  devolve  as  the  real  estate  of  the 
mortgagor,  subject  only  to  be  resorted  to  for  payment 
of  the  debt,  in  the  event  of  his  personal  estate  being 
insufficient  for  the  purpose. 

Mortgage  of  The  equity  of  redemption  belonging  to  the  mortgagor 

demption.  ni^'Y  again  be  mortgaged  by  him,  either  to  the  former 

mortgagee  by  way  of  further  charge,  or  to  any  other 
person.  In  order  to  prevent  frauds  by  clandestine 
mortgages,  it  is  provided  by  an  act  of  William  and 
Mary(p),  that  a  person  twice  mortgaging  the  same 
lands,  without  discovering  the  former  mortgage  to  the 
second  mortgagee,  shall  lose  his  equity  of  redemption. 
Unfortunately,  however,  in  such  cases  the  equity  of 
redemption,  after  payment  of  both  mortgages,  is  gene- 
rally worth  nothing.  And  if  the  mortgagor  should 
again  mortgage  the  lands  to  a  third  person,  the  act  will 
not  deprive  such  third  mortgagee  of  his  right  to  redeem 
the  two  former  mortgages  (q).     When  lands  are  mort- 

(n)  See  ante,  p.  130,  et  seq.  (p)  Stat.  4  &  5  Will.  &  Mary, 

(o)  2   Jarm.   Wills,   554;    see       c.  16,  s.  3. 
Yutes  V.  Ailon,  4  Q.  B.  182.  (y)  Sect.  4. 
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gaged,  as  occasionally  happens,  to  several  persons,  each 
ignorant  of  the  security  granted  to  the  other,  the  general 
rule  is,  that  the  several  mortgages  rank  as  charges  on 
the  lands  in  the  order  of  time  in  which  they  were  made, 
according  to  the  maxim  qui  prior  est  tempore,  potior  est 
jure  (r).  But  as  the  first  mortgagee  alone  obtains  the 
legal  estate,  he  has  this  advantage  over  the  others,  that 
if  he  takes  a  further  charge  on  a  subsequent  advance  to 
the  mortgagor,  without  notice  of  any  intermediate 
second  mortgage,  he  will  be  preferred  to  an  intervening 
second  mortgagee  {s).  And  if  a  third  mortgagee  who 
has  made  his  advance  without  notice  of  a  second  mort- 
gage, can  procure  a  transfer  to  himself  of  the  first 
mortgage,  he  may  tack,  as  it  is  said,  his  third  mortgage  Tacking. 
to  the  first,  and  so  postpone  the  intermediate  incum- 
brancer {t).  For,  in  a  contest  between  innocent  parties, 
each  having  equal  right  to  the  assistance  of  a  Court  of 
Equity,  the  one  who  happens  to  have  the  legal  estate  is 
preferred  to  the  others;  the  maxim  being,  that  when 
the  equities  are  equal,  the  law  shall  prevail.     A  mortgage.  Mortgage  for 

1  T.  J       i?  •  ^^  •       c  future  debts. 

however,  may    be  made  tor  securmg   the  payment  oi 
money  which  may  thereafter  become  due  from  the  mort- 
gagor to  the  mortgagee ;    with   this    exception,    that  a 
solicitor  is    forbidden   to  take    from  his  client  such  a 
security  for  future  costs,  lest  he  should  be  tempted,  on  Future  costs, 
the  strength  of  it,  to  run  up  a  long  bill  {u).     Where  a  Future  ad- 
mortgage  extends  to  future  advances,  it  is   the  better  *'^°'^^^* 
opinion,  that  the  mortgagee  may  safely  make  such  ad- 
vances, although  he  may  have  notice  of  an  intervening 
second  mortgage  {x). 

(r)  Jones  v.  Jones,  8  Sim.  633  ;  {t)   Brace  v.  Duchess  of  Marl- 
Wiltshire  V.  Rabbits,  14  Sim.  76 ;  borough,  2  P,  Wms.  491. 
WUmot  V.  Pike,  5  Hare,  14.  (m)  Jones  v.  Tripp,  Jac.  322. 

(s)    Goddurd    v.    Complin,     1  {x)  Gordon  v.  Graham,  7  Vin. 

Cha.  Ca.  119.  Abr.  52,  pi.  3. 
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PART     V. 

OF  TITLE. 

It  is  evident  that  the  acquisition  of  property  is  of  little 
benefit,  unless  accompanied  with  a  prospect  of  retaining 
it  without  interruption.  In  ancient  times,  conveyances 
were  principally  made  from  a  superior  to  an  inferior,  as 
from  the  great  baron  to  his  retainer,  or  from  a  father  to 
his  daughter  on  her  marriage  (a).  The  grantee  became 
the  tenant  of  the  grantor;  and  if  any  consideration 
were  given  for  the  grant,  it  more  frequently  assumed  the 
form  of  an  annual  rent,  than  the  immediate  payment  of 
a  large  sum  of  money  (b).  Under  these  circumstances, 
it  may  readily  be  supposed,  that,  if  the  grantor  were 
ready  to  warrant  the  grantee  quiet  possession,  the  title 
of  the  former  to  make  the  grant  would  not  be  very 
strictly  investigated ;  and  this  appears  to  have  been  the 
practice   in    ancient   times ;    every  charter   or    deed   of 

Warranty.  feoffment  usually  ending  with  a  clause  of  warranty,  by 
which  the  feoffor  agreed  that  he  and  his  heirs  would 
warrant,  acquit,  and  for  ever  defend  the  feoffee  and  his 
heirs  against  all  persons  (c).  Even  if  this  warranty 
were  not  expressly  inserted,  still  it  would  seem  that  the 

Warranty  im-  word  ffivc,  uscd  in  a  feoffment,  had  the  effect  of  an  im- 
plied warranty ;  but  the  force  of  such  implied  warranty 
was  confined  to  the  feoffor  only,  exclusive  of  his  heirs, 
whenever  a  feoffment  was  made  of  lands  to  be  holden 
of  the  chief  lord  of  the  fee  (d).     Under  an  express  war- 

(a)  See  ante,  p.  31.  (d)  4  Edw.  I.  stat.  3,  c.  6;  2 

(b)  Ante,  p.  32.  Inst.  275  ;  Co.   Litt.  384  a,  n. 

(c)  Bract,  lib.  2,  cap.  G,  fol.       (1). 
17  a. 


plied  by  word 
give, 


SJ^^ 


Joe 
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dj^r 


OF  TITLE.  347 

ranty,  the  feoffor,  and  also  his  heirs,  were  bound,  not  Express  war- 
only  to  give  up  all  claim  to  the  lands  themselves,  but  ''"'  ^* 
also  to  give  to  the  feoffee  or  his  heirs  other  lands  of  the 
same  value,  in  case  of  the  eviction  of  the  feoffee  or  his 
heirs  by  any  person  having  a  prior  title  (e) ;  and  this 
warranty  was  binding  on  the  heir  of  the  feoffor,  whether 
he  derived  any  lands  by  descent  from  the  feoffor  or 
not(/"),  except  only  in  the  case  of  the  warranty  com- 
mencing, as  it  was  said,  by  disseisin ;  that  is,  in  the  case 
of  the  feoffor  making  a  feoffment  with  warranty  of  lands 
of  which  he,  by  that  very  act(^),  disseised  some  per- 
son {h),  in  which  case  it  was  too  palpable  a  hardship  to 
make  the  heir  answerable  for  the  misdeed  of  his  ances- 
tor. But,  even  with  this  exception,  the  right  to  bind  the 
heir  by  warranty  was  found  to  confer  on  the  ancestor 
too  great  a  power :  thus,  a  husband,  whilst  tenant  by 
the  curtesy  of  his  deceased  wife's  lands,  could,  by  making 
a  feoffment  of  such  lands  with  warranty,  deprive  his  son 
of  the  inheritance;  for  the  eldest  son  of  the  marriage 
would  usually  be  heir  both  to  his  mother  and  to  his 
father :  as  heir  to  his  mother,  he  would  be  entitled  to 
her  lands,  but  as  heir  of  his  father  he  was  bound  by  his 
warranty.  This  particular  case  was  the  first  in  which  a 
restraint  was  applied  by  parliament  to  the  effect  of  a 
warranty,  it  having  been  enacted  (?'),  that  the  son  should 
not,  in  such  a  case,  be  barred  by  the  warranty  of  his 
father,  unless  any  heritage  descended  to  him  of  his 
father's  side,  and  then  he  was  to  be  barred  only  to  the 
extent  of  the  value  of  the  heritage  so  descended.  The 
force  of  a  warranty  was  afterwards  greatly  restrained  by 
other  statutes,  enacted  to  meet  other  cases  {k) ;  and  the  Warranty  now 


ineffectual. 


(e)  Co.  Litt.  3G.5  a.  c.  1,  as  construed  by  the  judges, 

(/)  Litt.  s.  712.  see    Co.    Litt.   373   b,    n.    (2); 

(g)Litt.s.  704;  Co.  Litt.  371a.  Vaughan,   375;    stat.    11    Hen. 

(h)  Litt.  ss.  697,  G98,  699,  700.  VII.  c.  20  ;  4  &  5  Anne,  c.  16, 

(i)  Stat.  6  Edw.  I.  c.  3.  s.  21. 
(/c)  Stat.  Dcdonis,  13  Edw.  I. 
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clause  of  warranty  having  long  been  disused  in  modern 
conveyancing,  its  chief  force  and  effect  have  now  been 
removed  by  clauses  of  two  of  the  recent  statutes,  passed 
at  the  recommendation  of  the  real  property  commis- 
sioners (1). 

Words  whicli  in       In  addition  to  an  express  warranty,  there  were  for- 

themsdv«  ^m-    j^^gj.jy  gome  words  used  in  conveyancing,  which  in  them- 

for  quiet  enjoy-  selves  implied  a  covenant  for  quiet  enjoyment ;  and  one 

of  these  words,  namely,  the  word  demise,  still  retains 

Demise,  . 

this  power.  Thus,  if  one  man  demises  and  lets  land  to 
another  for  so  many  years,  this  word  demise  operates  as 
an  absolute  covenant  for  the  quiet  enjoyment  of  the 
lands  by  the  lessee  during  the  term  (m).  But  if  the  lease 
should  contain  an  express  covenant  by  the  lessor  for 
quiet  enjoyment,  limited  to  his  own  acts  only,  such  ex- 
press covenant  showing  clearly  what  is  intended,  will 
nullify  the  implied  covenant,  which  the  word  demise 
would  otherwise  contain  (n).  So,  as  we  have  seen,  the 
Give.  word  give  formerly  implied  a  personal  warranty ;  and  the 

Grant.  word  f/rcint  was  supposed  to  have  implied  a  warranty,  un- 

less followed  by  any  express  covenant,  imposing  on  the 
Exchange.  grantor  a  less  liability  (o).     An  exchange  and  a  partition 

Partitioti.  between  coparceners  have  also  until  recently  implied  a 

mutual  right  of  re-entry,  on  the  eviction  of  either  of  the 
parties   from   the   lands    exchanged    or    partitioned  (p). 
And,  by  the  Registry  Acts  for  Yorkshire,  the  words 
Grant,  bargain,  grant,  bargain,  and  sell,  in  a  deed  of  bargain  and  sale  of 
anrf  se//  in  bar-  ^^^  estate  in  fee  simple,  inrolled  in  the   Redster  Office, 

gain  and  sale  ot  .  . 

lands  in  York-  imply  covenants  for  the  quiet  enjoyment  of  the  lands 
against  the  bargainor,  his  heirs  and  assigns,  and  all 
claiming  under  him,  and  also,  for  further  assurance 
thereof,  by  the  bargainor,  his  heirs  and  assigns,  and  all 

(Z)  3  &  4  Will.  IV.  c.  27,  s.  (w)  Noke's  case,  4  Rep.  80  b. 

39;  3  &  4  Will.  IV.  c.  74,  s.  14.  (o)  See  Co.  Litt.  384  a,  n.  (1), 

(ni)  Spencer  s  case,  5  ReTp.  17  a;  (p)    Bustard's    case,    4   Rep. 

Bac.  Abr.  tit.  Covenant  (B).  121a. 
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claiming  under  him,  unless  restrained  by  express  words((5r). 
The  word  grant,  by  virtue  of  some  other  acts  of  parliament, 
also  implies  covenants  for  the  title  (r).  But  the  act  to  amend  New  enactment. 
the  law  of  real  property  now  provides  that  an  exchange 
or  a  partition  of  any  tenements  or  hereditaments  made 
by  deed  shall  not  imply  any  condition  in  law ;  and  that  the 
word  give  or  the  word  grant  in  a  deed  shall  not  imply  any 
covenant  in  law  in  respect  of  any  tenements  or  heredita- 
ments, except  so  far  as  the  word  give  or  the  word  grant 
may  by  force  of  any  act  of  parliament  imply  a  cove- 
nant (s).  The  author  is  not  aware  of  any  act  of  parlia- 
ment by  force  of  which  the  word  give  implies  a  covenant. 

The  absence  of  a  warranty  is  principally  supplied,  in 
modern  times,  by  a  strict  investigation  of  the  title  of  the 
person  who  is  to  convey ;  although,  in  most  cases,  cove-  Covenants  for 
nants  for  title,  as  they  are  termed,  are  also  given  to  the  '' 
purchaser.  By  these  covenants,  the  heirs  of  the  vendor 
are  always  expressly  bound ;  but,  like  all  other  similar 
contracts,  they  are  binding  on  the  heir  or  devisee  of  the 
covenantor  to  the  extent  only  of  the  property  which  may 
descend  to  the  one,  or  be  devised  to  the  other  {t).  Un- 
like the  simple  clause  of  warranty  in  ancient  days,  mo- 
dern covenants  for  title  are  five  in  number,  and  few  con- 
veyancing forms  can  exceed  them  in  the  luxuriant  growth 
to  which  their  verbiage  has  attained  (w).  The  first  cove- 
nant is,  that  the  vendor  is  seised  in  fee  simple ;  the  next, 
that  he  has  good  right  to  convey  the  lands ;  the  third, 
that  they  shall  be  quietly  enjoyed;  the  fourth,  that  they 
are  free  from  incumbrances ;  and  the  last,  that  the  vendor 

(y)  Stat.  6  Anne,  c.  35,  ss.  30,  Queen  Anne's  Bounty,  stat.  1  & 

34;  8  Geo    II.  c.  6,  s.  35.  2  Vict.  c.  20,  s.  22. 

(;•)  As  in  conveyances  by  com-  (s)  Stat.  8  &  9  Vict.  c.  106, 

panies  under  the  Lands  Clauses  s.  4,  repealing  stat.  7  &  8  Vict. 

Consolidation  Act,  1845,  stat.  8  c.  76,  s.  6. 
&   9  Vict.  c.  18,  s.  132 ;  and  in  {t)  Ante,  pp.  60,  61. 

conveyances  to  the  governors  of  (m)  See  Appendix  (B). 
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and  his  heirs  will  make  any  further  assurance  for  the 
conveyance  of  the  premises,  which  may  reasonably  be 
required.  At  the  present  day,  however,  the  first  cove- 
nant is  usually  omitted,  the  second  being  evidently  quite 
sufficient  without  it;  and  the  length  of  the  remaining 
covenants  has  of  late  years  somewhat  diminished.  These 
covenants  for  title  vary  in  comprehensiveness,  according 
Covenants  for  to  the  circumstances  of  the  case.  A  vendor  never  gives 
title  by  a  vendor,  absolute  covenants  for  the  title  to  the  land  he  sells,  but 
always  limits  his  responsibility  to  the  acts  of  those  who 
have  been  in  possession  since  the  last  sale  of  the  estate ; 
so  that  if  the  lands  should  have  been  purchased  by  his 
father,  and  so  have  descended  to  the  vendor,  or  have 
been  left  to  him  by  his  father's  will,  the  covenants  will 
extend  only  to  the  acts  of  his  father  and  himself  (:r)  ; 
but,  if  the  vendor  should  himself  have  purchased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  {y),  and 
the  purchaser  must  ascertain,  by  an  examination  of  the 
previous  title,  that  the  vendor  purchased  what  he  may 
properly  re-sell.  A  mortgagor,  on  the  other  hand,  al- 
ways gives  absolute  covenants  for  title ;  for  those  who 
lend  money  are  accustomed  to  require  every  possible 
security  for  its  repayment :  and,  notwithstanding  these 
absolute  covenants,  the  title  is  investigated  on  every 
mortgage,  with  equal,  and  indeed  with  greater  strictness, 
than  on  a  purchase.  When  a  sale  is  made  by  trustees, 
who  have  no  beneficial  interest  in  the  property  them- 
selves, they  merely  covenant  that  they  have  respectively 
done  no  act  to  incumber  the  premises.  If  the  money  is 
to  be  paid  over  to  A.  or  B.,  or  any  persons  in  fixed 
amounts,  the  persons  who  take  the  money  are  expected 
to  covenant  for  the  title  {z) ;  but,  if  the  money  belongs 
to  infants,  or  other  persons  who  cannot  covenant,  or  is 
to  be  applied  in  payment  of  debts  or  for  any  similar  pur- 


Covenants  for 

title  by  a  inoi  t 
gagor. 


Covenant  by 
trustees. 


(.r)  Sugd.  Vend,  and  Pin-.  703. 
{y)  See  Appendix  (B). 


{z)  Sugd.  Vend,  and  Pur.  704. 


3^'c^ 


bSi. 


£1.4  ^^^r-^  iZ.ir/^-^; 


OF  TITLE.  351 

pose,  the  purchaser  must  rely  for  the  security  of  the  title 
solely  on  the  accuracy  of  his  own  investigation  (a). 

The  period  for  which  the  title  is  investigated  is  the  sixty  years'  title 
last  sixty  years  (b) ;  and  every  vendor  of  freehold  pro-  ^^1""^^'  • 
perty  is  bound  to  furnish  the  intended  purchaser  with 
an  abstract  of  all  the  deeds,  wills,  and  other  instruments 
which  have  been  executed,  with  respect  to  the  lands  in 
question,  during  that  period ;  and  also  to  give  him  an 
opportunity  of  examining  such  abstract  with  the  original 
deeds,  and  with  the  probates  or  office  copies  of  the  wills ; 
for,  in  every  agreement  to   sell,  is  implied  by  law  an 
agreement  to  make  a  good  title  to  the  property  to  be 
sold  (c).     The  proper  length  of  title  to  an  advowson  is,  Advowson. 
however,  100  years  (fZ),  as  the  presentations,  which  are 
the  only  fruits  of  the  advowson,  and,  consequently,  the 
only  occasions  when  the  title  is  likely  to  be  contested, 
occur  only  at  long  intervals.    On  a  purchase  of  copyhold  Copyholds. 
lands,  an  abstract  of  the  copies  of  court  roll,  relating  to 
the  property  for  the  last  sixty  years,  is  delivered  to  the 
purchaser.     And  even  on  a  purchase  of  leasehold  pro-  Leaseholds. 
perty,  the  purchaser  is  strictly  entitled  to  a  sixty  years' 
title  (e) ;  that  is,  supposing  the  lease  to  have  been  granted 
within  the  last  sixty  years,  so  much  of  the  title  of  the 
lessor  must  be  produced,  as,  with  the  title  to  the  term 
since  its  commencement,  will  make  up  the  full  period  of 
sixty  years. 

It  is  not  easy  to  say  how  the  precise  term  of  sixty  Reason  for  re- 
years  came  to  be  fixed  on,  as  the  time  for  which  an  quirmg  a  sixty 

1  />    1        •  1  -IT-  years  title, 

abstract  of  the  title  should  be  required.     It  is  true,  that 

by  a  statute  of  the  reigni  of  Hen.  VIII.  (/),  the  time 

(a)  Sugd.  Vend,  and  Pur.  704.  (e)  Purvis  v.  Kayer,  9  Price, 

{b)  Cooper  v.  Emery,   1  Phill.  488 ;  Suuter  v.   Drake,  5  B.  & 

388.  Add.  992. 

(c)  Sugd.  Vend,  and  Pur.  390.  (./)  32  Hen.  VIII.   c.  2;   3 

{(J)  Jhid.  487.  Black.  Com.  196. 
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within  which  a  writ  of  right  (a  proceeding  now  abo- 
hshed  {g) )  might  be  brought  for  the  recovery  of  lands, 
was  hmited  to  sixty  years ;  but  still  in  the  case  of  re- 
mainders after  estates  for  life  or  in  tail,  this  statute  did 
not  prevent  the  recovery  of  lands  long  after  the  period 
of  sixty  years  had  elapsed  from  the  time  of  a  convey- 
ance by  the  tenant  for  life  or  in  tail ;  for  it  is  evident, 
that  the  right  of  a  remainder-man,  after  an  estate  for 
life  or  in  tail,  to  the  possession  of  the  lands,  does  not 
accrue  until  the  determination  of  the  particular  estate  (A). 
A  remainder  after  an  estate  tail  may,  however,  be  barred 
by  the  proper  means ;  but  a  remainder  after  a  mere  life 
Duration  of  estate.  Cannot.  The  ordinary  duration  of  human  life  is 
theiefore,  if  not  the  origin  of  the  rule  requiring  a  sixty 
years'  title,  at  least  a  good  reason  for  its  continuance. 
For,  so  long  as  the  law  permits  of  vested  remainders 
after  estates  for  life,  and  forbids  the  tenant  for  life,  by 
any  act,  to  destroy  such  remainders,  so  long  must  it  be 
necessary  to  carry  the  title  back  to  such  a  point,  as  will 
afford  a  reasonable  presumption  that  the  first  person 
mentioned  as  having  conveyed  the  property,  was  not  a 
tenant  for  life  merely,  but  a  tenant  in  fee  simple  (i). 

Concurrence  of  The  abstract  of  the  title  will  of  course  disclose  the 
parties  inte-  names  of  all  parties  who,  besides  the  vendor,  may  be 
interested  in  the  lands;  and  the  concurrence  of  these 
parties  nmst  be  obtained  by  him,  in  order  that  an  unin- 
cumbered estate  in  fee  simple  may  be  conveyed  to  the 
purchaser.  Thus,  if  the  lands  be  in  mortgage,  the  mort- 
gagee must  be  paid  off  out  of  the  purchase-money,  and 
must  join  to  relinquish  his  security,  and  convey  the 
legal  estate  (Ji).     If  the  wife  of  the  vendor  would,  on  his 

(g)  By  Stat.  3  &  4  Will.  IV.  (J)  See  Mr.  Brodie's  opinion, 

c.  27,  s.  36.  1    Hayes's   Conveyancing,    564; 

(A)  Ante,  p.  198,     See  Sugd.  Sugd.  Vend,  and  Pur.  487. 
Vend,  and  Pur.  609.  (/c)  Ante,  p.  335. 
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decease,  be  entitled  to  dower  out  of  the  lands  {I ),  she 

must  release  her  right,  and  separately  acknowledge  the 

purchase  deed  (???).    And  when  lands  are  sold  by  trustees,  Application 

and  the  money  is  directed  to  be  paid  over  by  them  to  °^  purdiase- 

...  money, 

certam  given  persons,  it  is  obligatory  on  the  purchaser 

to  see  that  such  persons  are  actually  paid  the  money  to 
which  they  are  entitled,  unless  it  be  expressly  provided 
by  the  instrument  creating  the  trust,  that  the  receipt  of 
the  trustees  alone  shall  be  an  effectual  discharge  (w).  The 
duty  thus  imposed  being  often  exceedingly  inconvenient, 
and  tending  greatly  to  prejudice  a  sale,  a  declaration, 
that  the  receipt  of  the  trustees  shall  be  an  effectual  dis- 
charge, is  usually  inserted,  as  a  common  form,  in  all 
settlements  and  trust  deeds.  The  recent  act  to  simplify 
the  transfer  of  property  (o),  provided  that  the  bo7id  fide 
payment  to,  and  the  receipt  of,  any  person,  to  whom  any 
money  should  be  payable  upon  any  express  or  imj^lied 
trust,  or  for  any  limited  purpose,  should  effectually  dis- 
charge the  person  paying  the  same,  from  seeing  to  the 
application  or  being  answerable  for  the  misapplication 
thereof,  unless  the  contrary  should  be  expressly  declared 
by  the  instrument  creating  the  trust.  But  this  act  was 
shortly  afterwards  repealed,  without,  however,  any  pro- 
vision being  made  for  such  instruments  as  had  been 
drawn  without  any  receipt  clause  upon  the  faith  of  this 
enactment  {p). 

Supposing,  however,  that,  through  carelessness  in 
investigating  the  title,  or  from  any  other  cause,  a  man 
should  happen  to  become  possessed  of  lands,  to  which 
some  other  person  is  rightfully  entitled ;  in  this  case  it 
is  evidently  desirable  that  the  person  so  rightfully  enti- 
tled to  the  lands,  should  be  limited  in  the  time  during 

{I)  yl«ie,  p.  182.  (o)  Stat.  7    &    8   Vict.    c.  70, 

(/«)  Ante,  pp.  180,  181,  s.  10. 

(n)  Sugd.  Vend,  and  Pur.  832,  (/j)  Stat.  8  &  9  Vict.  c.  lOG, 

et  seq.  s.  1. 
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which  he  may  bring  an  action  to  recovei"  them.  To 
deprive  a  man  of  that  which  he  has  long  enjoyed,  and 
still  expects  to  enjoy,  will  be  generally  doing  more  harm 
than  can  arise  from  forbidding  the  person  rightfully 
entitled,  but  who  has  long  been  ignorant  or  negligent 
as  to  his  rights,  to  agitate  claims  which  have  long  lain 
Statutes  of  dormant.  Various  acts  for  the  limitation  of  actions  and 
Limitation.  ^^^^j^^  relating  to  real  property  have  accordingly  been 
passed  at  different  times  (q) :  the  act  now  in  force  (r) 
was  passed  in  the  reign  of  King  William  IV.,  at  the 
suggestion  of  the  real  property  commissioners.  By  this 
Stat.  3k  4  act,  no  person  can  bring  any  action  for  the  recovery  of 
Wi  .IV.  c.  27.  loj^^Q^  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  bring  such  action  shall  have  first 
accrued  to  him,  or  to  some  person  through  whom  he 
claims  (s) ;  and,  as  to  estates  in  reversion  or  remainder, 
or  other  future  estates,  the  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  any  such  estate 
became  an  estate  in  possession  (t).  But  a  written  ac- 
knowledgment of  the  title  of  the  person  entitled,  given 
to  him  or  his  agent,  signed  by  the  person  in  possession, 
will  extend  the  time  of  claim  to  twenty  years  from  such 
acknowledgment  (u).  If,  however,  when  the  right  to 
bring  an  action  first  accrues,  the  person  entitled  should 
Disabilities.  be  under  disability  to  sue  by  reason  of  infancy,  coverture 
(if  a  w^oman),  idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  ten  years  are  allowed  from  the 
time  when  the  person  entitled  shall  have  ceased  to  be 
under  disability,  or  shall  have  died,  notwithstanding  the 
period  of  twenty  years  above  mentioned  may  have  ex- 

(q)  See  3   Black.  Com.   19C;  Doe,  2  Mee.  &  Wels.  894. 
Stat.  21    Jac.   I.    c.  16;    Sugd.  (/)  Sect.  3.     See  Doe  d.  John- 
Vend,  and  Pur.  608,  et  seq.  son   V.   Liversedge,    11    Mee.   & 

(r)  Stat.  3  &  4  Will.  IV.  c.  27,  Wels.  517. 
amended  as  to  mortgagees  by  Stat.  (m)  Sect.  14.    SeeDoed.Cur- 

7  Will.  IV.  &  1  Vict.  c.  28.  zon  v.  Edmonds,  6  Mee.  &  Wels. 

(s)  Sect.    2.      See    Nepean   v.  295. 
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pired  (x),  yet  so  that  the  whole  period  do  not,  including 
the  time  of  disability,  exceed  forty  years  (y) ;  and  no 
further   time   is  allowed   on   account  of  the   disability 
of  any  other  person,  than  the  one  to  whom  the  right  of 
action  first  accrues  (z).     By  the  same  act,  whenever  a  Mortgagee  in 
mortgagee  has  obtained  possession  of  the  land  comprised  possession, 
in  his  mortoao-e,  the  mortaao-or  shall  not  bring  a  suit  to 
redeem  the  mortgage,  but  within  twenty  years  next  after 
the  time  when  the  mortgagee  obtained  possession,  or 
next  after  any  written  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  to  redemption,  shall  have  been 
given  to  him  or  his  agent,  signed  by  the  mortgagee  (a). 
By  the  same  act,  the  time  for  bringing  an  action  or  suit  to  Advowson. 
enforce  the  right  of  presentation  to  a  benefice,  is  limited 
to  three  successive  incumbencies,  all  adverse  to  the  right 
of  presentation  claimed,  or  to  the  period  of  sixty  years, 
if  the  three  incumbencies  do  not  together  amount  to 
that  time  (b) ;   but  whatever  the  length  of  the  incum- 
bencies, no  such  action  or  suit  can  be  brought  after  the 
expiration  of  100  years  from  the  time  at  which  adverse 
possession  of  the  benefice  shall  have  been  obtained  (c). 
Money  secured  by  mortgage  or  judgment,  or  otherwise  judgments, 
charged  upon  land,  and  also  legacies,  are  to  be  deemed  Legacies. 
satisfied  at  the  end  of  twenty  years,  if  no  interest  should 
be  paid,  or  written  acknowledgment  given  in  the  mean- 
time (d).     The  right  to  rents,  whether  rents  service  or  Rents, 
rents  charge,  and  also  the  right  to  tithes  (e),  when  in  the  Tithes, 
hands  of  laymen,  is  subject  to  the  same  period  of  limi- 

(j)  Sect.  16.  (c)   Sect.  33. 

(3^)  Sect.  17.  ((/)  Sect.  40.    This  section  ex- 

(z)   Sect.  18.  tends  to  legacies   payable  out  of 

(a)  Sect.    28.      See    Hyde   v.  personal     estate;      Sheppurd     v. 

Dallawuy,  2  Have,  528;   Trulock  Duke,  0  Sim.  567. 

V.  Robe  I/,  12  Sim.  402;  Lucas  v.  (e)  Dean  of  Ely  v.  Bias,  5 

Dennison,  13  Sim.  584.  Beav.  574. 
(6)  Sect.  30. 
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ways,  vvati-r- 
courses,  and 

lisrht. 


tation  as  the  right  to  hind  (/).  And  in  every  case  where 
the  period  limited  by  the  act  is  determined,  the  right  of 
the  person  who  might  have  brought  any  action  or  suit 
for  the  recovery  of  the  land,  rent,  or  advowson  in  question 
within  the  period,  is  extinguished  {g). 

The  several  lengths  of  uninterrupted  enjoyment  which 
will  render  indefeasible  rights  of  common,  ways,  and 
w'atercourses,  and  the  use  of  light  for  buildings,  are  re- 
gulated by  another  act  of  parliament  (h),  of  by  no  means 
easy  construction,  on  which  a  large  number  of  judicial 
decisions  have  already  taken  place. 


Title  deeds. 


Importance  of 
their  possession. 


Registration. 


On  any  sale  or  mortgage  of  lands,  all  the  title-deeds 
in  the  hands  of  the  vendor  or  mortgagor,  which  relate 
exclusively  to  the  property  sold  or  mortgaged,  are  handed 
over  to  the  purchaser  or  mortgagee.  The  possession  of 
the  deeds  is  of  the  greatest  importance ;  for  if  the  deeds 
were  not  required  to  be  delivered,  it  is  evident  that  pro- 
perty might  be  sold  or  mortgaged  over  and  over  again, 
to  different  persons,  without  much  risk  of  discovery. 
The  only  guarantee,  for  instance,  which  a  purchaser  has 
that  the  lands  he  contracts  to  purchase,  have  not  been 
mortgaged,  is  that  the  deeds  are  in  the  possession  of 
the  vendor.  It  is  true,  that  in  the  counties  of  Middle- 
sex and  York,  registries  have  been  established,  a  search 
in  which  will  lead  to  the  detection  of  all  dealings  with 
the  property  (i);  but  this  benefit,  though  enjoyed  by 
Scotland  and  Ireland,  has  not  yet  been  extended  to  the 


(/)  Stat.  3  &4  Will.  IV.  C.27, 
s.  1.  As  to  the  time  required 
to  support  a  claim  of  modus  deci- 
mundi,  or  exemption  from  or  dis- 
charge of  tithes,  see  stat,  2  &  3 
Will.  IV.  c.  100,  amended  by 
Stat.  4  &  5  Will.  IV.  c.  83;  Sul- 
kfld  V.  Johnston,    1    Hare,   196  ; 


2  C.  B.  749.  The  circumstances 
under  which  lands  may  be  tithe 
free,  are  well  explained  in  Bur- 
ton's Compendium,  ch.  6,  sect.  4. 

(g)  Sect.  34  ;   Scott  v.  Nixon, 

3  Dru.  &  War.  388. 

(/()  Stat.  2  &3  Will.  IV.  c.  71. 
(i)  See  ante,  p.  152. 


d5(> 


35"^- 


OF  TITLE.  00/ 

remaining  counties  of  England  or  to  Wales.     Generally 

speaking,  therefore,   the  possession  of  the  deeds  is  all 

that  a  purchaser  has  to  depend  on  ;  in  most  cases  this 

protection,  coupled  with  an  examination  of  the  title  they 

disclose,  is  found  to  be  sufficient ;  but  there  are  certain 

circumstances  in  which  the  possession  of  the  deeds  can 

afford  no  security.     Thus,  the  possession  of  the  deeds  Possession  of 
c  1  •      ,  •!_  ,1  deeds  no  safe- 

is  no  saieguard  agamst  an  annuity  or  rent-charge  pay-        ^d  against  a 

able  out  of  the  lands;  for  the  grantee  of  a  rent-charge  rent-charge. 

has  no  right  to  the  deeds  (  /).     So  the  possession  of  the  ^or  against  the 

VGDcIor  bciiiE 

deeds,  showing  the  conveyance  to  the  vendor  of  an  tenant  for  life 
estate  in  fee-simple,  is  no  guarantee  that  the  vendor  is  °^^y' 
not  now  actually  seised  only  of  a  life  estate ;  for,  since 
he  acquired  the  property,  he  may,  very  possibly,  have 
married ;  and  on  his  marriage  he  may  have  settled  the 
lands  on  himself  for  his  life,  with  remainder  to  his  chil- 
dren. Being  then  tenant  for  life,  he  will,  like  every 
other  tenant  for  life,  be  entitled  to  the  custody  of  the 
deeds  (k) ;  and  if  he  should  be  fraudulent  enough  to 
suppress  the  settlement,  he  might  make  a  conveyance 
from  himself,  as  though  seised  in  fee,  deducing  a  good 
title,  and  handing  over  the  deeds  ;  but  the  purchaser 
having  actually  acquired,  by  his  purchase,  nothing  more 
than  the  life  interest  of  the  vendor,  would  be  liable,  on 
his  decease,  to  be  turned  out  of  possession  by  his  chil- 

(j)  The  writer  met  lately  with  ducted  the  sale,  but  had  never 
an  instance  in  which  lands  were,  seen  the  settlement,  was  not  aware 
from  pure  inadventence,  sold  as  that  any  charge  had  been  made 
free  from  incumbrance,  when  in  on  the  lands.  The  vendor,  a  per- 
fact  they  were  subject  to  a  rent-  son  of  the  highest  respectability, 
charge,  which  had  been  granted  was,  as  often  happens,  ignorant 
by  the  vendor  on  his  marriage,  to  of  the  legal  effect  of  the  settle- 
secure  the  payment  of  the  pre-  ment  he  had  signed.  The  charge 
miums  of  a  policy  of  insurance  was  fortunately  discovered  by  ae- 
on his  life.  The  marriage  sot-  cidcnt  shortly  before  the  comple- 
tlemcut  was,  as  usual,  prepared  tion  of  the  sale, 
by  the  solicitor  for  the  wife;  and  {k)  Sugd.  Vend,  and  Pur.  468. 
the   vendor's   solicitor,  who  con- 
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dren ;  for,  as  marriage  is  a  valuable  consideration,  a 
settlement  then  made  cannot  be  set  aside  by  a  subsequent 
sale  made  by  the  settlor.  Against  such  a  fraud  as  this, 
the  registration  of  deeds  seems  the  only  protection.  In 
some  cases,  also,  persons  are  entitled  to  an  interest, 
which  they  would  like  to  sell,  but  are  prevented,  from 
not  having  any  deeds  to  hand  over.  Thus,  if  lands  be 
settled  on  A.  for  his  life,  with  remainder  to  B.  in  fee, 
A.  during  his  life  will  be  entitled  to  the  deeds;  and  B. 
will  find  great  difficulty  in  disposing  of  his  reversion  at 
of  evidence  that  an  adequate  price;  because,  having  no  deeds  to  give 
has  been  made,  up,  he  has  no  means  of  satisfying  a  purchaser  that  the 
reversion  has  not  previously  been  sold  or  mortgaged  to 
some  other  person.  If,  therefore,  B.'s  necessities  should 
oblige  him  to  sell,  he  will  find  the  want  of  a  registry 
for  deeds  the  cause  of  a  considerable  deduction  in  the 
price  he  can  obtain.  It  may  here  be  remarked  that, 
whenever  a  reversion  is  sold,  equity  throws  upon  the 
purchaser  the  onus  of  showing  that  he  gave  the  fair 
market  price  for  it  (Z). 


Difficulty  in 
sale  of  a  rever- 
sion, for  want 


Covenant  to  Where  the  title-deeds  relate  to  other  property,  and 

produce  deeds,  cannot  consequently  be  delivered  over  to  the  purchaser, 
he  is  entitled,  at  the  expense  of  the  vendor,  to  a  cove- 
Attested  copies,  nant  for  their  production  (m),  and  also  to  attested  copies 
of  such  of  them  as  are  not  inrolled  in  any  Court  of 
record  {n) ;  but  as  the  expense  thus  incurred  is  usually 
great,  it  is  in  general  thrown  on  the  purchaser,  by  ex- 
press stipulation  in  the  contract.  The  covenant  for  the 
production  of  the  deeds  will  run,  as  it  is  said,  with  the 
land ;  that  is,  the  benefit  of  such  a  covenant  will  belong- 
to  every  legal  owner  of  the  land  sold,  for  the  time 
being  (o) ;  and  the  better  opinion  is,  that  the  obligation 


Covenant  to 
pioduce  deeds 
runs  with  the 
land. 


{I)  Lord  Aldborough  v.  Tti/c, 
7  CI.  &  Fin.  4.36;  Davies  v. 
Caoj,cr,  5  JNIy.  &  Cr.  270  ;  Sugd. 
Vend.  &  Pur.  323. 


(w)  Sugd.  Vend,  and  Pur.  4 75 ; 
Cooper  V.  Emery,  10  Sim.  609. 
{n)  Sugd.  Vend,  and  Pur.  175. 
{o)  Ibid.  47y. 
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to  perform  the  covenant  will  also  be  binding  on  every 
legal  owner  of  the  land,  in  respect  of  which  the  deeds 
have  been  retained  (p).  Accordingly,  when  a  purchase 
is  made  without  delivery  of  the  title  deeds,  the  only 
deeds  that  can  accompany  the  land  sold,  are  the  actual 
conveyance  of  the  land  to  the  purchaser,  and  the  deed 
of  covenant  to  produce  the  former  title-deeds.  On  a 
future  sale,  therefore,  these  deeds  will  be  delivered  to 
the  new  purchaser,  and  the  covenant,  running  with  the 
land,  will  enable  him  at  any  time  to  obtain  production 
of  the  former  deeds,  to  which  the  covenant  relates. 

When  the   lands  sold   are   situate   in   either   of  the  Search  in  Mid- 
counties   of  Middlesex   or   York,   search,  as  we  have  '^'«?^,\''°d  York 

.       .  .  registries. 

before  remarked  (q),  is  made  in  the  registries  estabhshed 
for  those  counties  :  this  search  is  usually  confined  to 
the  period  which  has  elapsed  from  the  last  purchase 
deed, — the  search  presumed  to  have  been  made  on 
behalf  of  the  former  purchaser  being  generally  relied 
on  as  a  sufficient  guarantee  against  latent  incumbrancers 
prior  to  that  time ;  and  a  memorial  of  the  purchase 
deed  is  of  course  duly  registered  as  soon  as  possible 
after  its  execution.  As  to  lands  in  all  other  counties 
also,  there  are  certain  matters  affecting  the  title,  of 
which  every  purchaser  can  readily  obtain  information. 
Thus,  if  any  estate  tail  has  existed  in  the  lands,  the 
purchaser  can  always  learn  whether  or  not  it  has  been 
barred  ;  for,  the  records  of  all  fines  and  recoveries,  by  Search  for  fines, 
which  the  bar  was  formerly  effected  (r),  are  preserved  (i^^nt^^-i^in  ^"^ 
in  the  offices  of  the  Court  of  Common  Pleas  ;  and  now,  deeds, 
the  deeds  which  have  been  substituted  for  those  as- 
surances,  are   inrolled    in   the   Court   of  Chancery  (s). 

Conveyances  by  married  women  can  also  be  discovered  Deeds  acknow- 
ledged by  mar- 
(/>)  Sugd.  Vend,  and  Pur.  484.       fines  and  recoveries  in  Wales  and  "^^  women. 
(q)  A7itc,  p.  152.  Cheshire,  see  stat.  .")  &  6  Vict, 

(r)  Ante,  pp.  39,  42.  c.  32. 

{s)  Ante,  pp.  41,  42.     As  to 
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by  a  search  in  the  index,  whicli  is  kept  in  the  Court  of 
Common  Pleas,  of  the  certificates  of  the  acknowledg- 
ment of  all  deeds  executed  and  acknowledoed  by  mar- 
Crown  and         ried  women  (0.     So,  we  have  seen{u),  that  debts  due 
judgment  debts,  r  j.i-  i  /•  j.      ^.i. 

°  irom  the  vendor,  or  any  former  owner,  to  the  crown, 

or  secured  by  judgment,  together  with  suits  which  may 
be  pending,  concerning  the  land,  all  which  are  incum- 
brances on  the  land,   are  always  sought  for  in  the  in- 
dexes, now  provided  for  the  purpose,  in  the  office  of  the 
Life  annuities.    Court  of  Common   Pleas.     Life  annuities  also,  which 
may  have  been   charged    on   the   lands   for   money   or 
money's  worth,  may  generally  be  discovered  by  a  search 
in  the   office  of  the  Court  of  ^  Chancery,   amongst  the 
Bankruptcy  or    memorials  of  such  annuities  (x).     And,  lastly,  the  bank- 
inso  vency.         ruptcy  or  insolvency  of  any  vendor  or  mortgagor  may 
be  discovered  by  a  search  in  the  records  of  the  bank- 
rupt or  insolvent  Courts.  [ ' 

Such  is  a  very  brief  and  exceedingly  imperfect  outline 
of  the  methods  adopted  in  this  country  for  rendering 
secure  the  enjoyment  of  real  property  when  sold  or  mort- 
gaged. It  may  perhaps  serve  to  prepare  the  student  for 
the  course  of  study  which  still  lies  before  him  in  this 
direction.  The  valuable  treatise  of  Sir  Edward  Sugden 
on  the  law  of  vendors  and  purchasers  of  estates,  will 
be  found  to  affiard  nearly  all  the  practical  information 
necessary  on  this  branch  of  the  law.  The  title  to  purely 
personal  property  depends  on  other  principles,  which 
form  no  part  of  our  present  plan.  From  what  has  been 
already  said,  the  reader  will  perceive  that  the  law  of 
England  has  two  different  systems  of  rules  for  regulating 
the  enjoyment  and  transfer  of  property  ;  that  the  laws 
of  real  estate,  though  venerable  for  their  antiquity,  are 
in  the  same   degree  ill  adapted  to  the  requirements  of 

(/)  Stat.  3  &  4  Will.  IV.  c.  74,  (.r)  Ante,  p.  259.     The  lands 

ss.  77,  78;  ante,  p.  181.  chargefl  are  not,  however,  neces- 

(u)  Ante,  pp.  66,  68,  sarily  mentioned  in  the  memorial. 
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modern  society;  whilst  the  laws  of  personal  property, 
being  of  more  recent  origin,  are  proportionably  suited 
to  modern  times.  Over  them  both  has  arisen  the  juris- 
diction of  the  Court  of  Chancery,  by  means  of  which 
the  ancient  strictness  and  simplicity  of  our  real  property 
laws  have  been  in  a  measure  rendered  subservient  to  the 
arrangements  and  modifications  of  ownership,  which 
the  various  necessities  of  society  have  required.  Added 
to  this  have  been  continual  enactments,  especially  of 
late  years,  by  which  many  of  the  most  glaring  evils 
have  been  remedied,  but  by  which,  at  the  same  time, 
the  symmetry  of  the  laws  of  real  property  has  been 
greatly  impaired.  Those  laws  cannot  indeed  be  now 
said  to  form  a  system :  their  present  state  is  certainly 
not  that  in  which  they  can  remain.  For  the  future, 
perhaps  the  wisest  course  to  be  followed  would  be  to 
aim  as  far  as  possible  at  a  uniformity  of  system  in  the 
laws  of  both  kinds  of  property ;  and  for  this  purpose, 
rather  to  take  the  laws  of  personal  estate  as  the  model 
to  which  the  laws  of  real  estate  should  be  made  to 
conform,  than  on  the  one  hand  to  preserve  untouched 
all  the  ancient  rules,  because  they  once  were  useful,  or, 
on  the  other,  to  be  annually  plucking  off,  by  parlia- 
mentary enactments,  the  fruit  which  such  rules  must, 
until  eradicated,  necessarily  produce. 
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Referred  to  Page  85. 


The  point  in  question  is  as  follows  (a):  Suppose  a  man  to  be 
the  purchaser  of  freehold  land,  and  to  die  seised  of  it  intes- 
tate, leaving  two  daughters,  say  Susannah  and  Catherine,  but 
no  sons.  It  is  clear  that  the  land  will  then  descend  to  the 
two  daughters,  Susannah  and  Catherine,  in  equal  shares  as 
coparceners.  Let  us  now  suppose  that  the  daughter  Cathe- 
rine dies  on  or  after  the  1st  of  January,  1834,  intestate,  and 
without  having  disposed  of  her  moiety  in  her  lifetime,  leaving 
issue  one  son.  Under  these  circumstances  the  question  arises, 
to  whom  shall  the  inheritance  descend  ?  The  act  to  amend  the 
law  of  inheritance  enacts,  ''  that  in  every  case  descent  shall 
be  traced  from  the  purchaser."  In  this  case  Catherine  is 
clearly  not  the  purchaser,  but  her  father  ;  and  the  descent  of 
Catherine's  moiety  is  accordingly  to  be  traced  from  him. 
Who,  then,  as  to  this  moiety,  is  his  heir?  Supposing  that, 
instead  of  the  moiety  in  question,  some  other  land  were, 
after  Catherine's  decease,  to  be  given  to  the  heir  of  her 
father,  such  heir  would  clearly  be  Susannah  the  surviving 
daughter,  as  to  one  moiety  of  the  land,  and  the  son  of 
Catherine  as  to  the  other  moiety.  It  has  been  argued,  then, 
that  the  moiety  which  belonged  to  Catherine,  by  descent 
from  her  father,  must,  on  her  decease,  descend  to  the  heir 
of  her  father,  in  the  same  manner  as  other  land  would  have 
done  had  she  been  dead  in  her  father's  lifetime  ;  that  is  to 
say,  that  one  moiety  of  Catherine's  moiety  will  descend  to 
her  surviving  sister  Susannah,  and  the  other  moiety  of 
Catherine's  moiety  will  descend  to  her  son.  But  the  fol- 
lowing reasoning  seems  to  show  that,  on  the  decease  of 
Catherine,  her  moiety  will  not  descend  equally  between  her 

(a)  The  substance  ol'the  following       in    the    "Jurist"    newspaper,    for 
observations   lias  already  appeared       February  28,  1846. 
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surviving  sister  and  her  own   son,  but  will  descend  entirely 
to  her  son. 

In  order  to  arrive  at  our  conclusion  it  will  be  necessary  to 
inquire,  first,  into  the  course  of  descent  of  an  estate  tail, 
under  the  circumstances  above  described,  according  to  the 
old  law ;  secondly,  into  the  course  of  descent  of  an  estate  in 
fee  simple,  according  to  the  old  law,  supposing  the  circum- 
stances as  above  described,  with  this  qualification,  that 
neither  Susannah  nor  Catherine  shall  be  considered  to  have 
obtained  any  actual  seisin  of  the  lands.  And,  when  these 
two  points  shall  have  been  satisfactorily  ascertained,  we  shall 
then  be  in  a  better  position  to  place  a  correct  interpretation 
on  the  act  by  which  the  old  law  of  inheritance  has  been 
endeavoured  to  be  amended. 

1.  First,  then,  as  to  the  course  of  descent  of  an  estate  tail 
according  to  the  old  law.  Let  us  suppose  lands  to  have 
been  given  to  the  purchaser  and  the  heirs  of  his  body.  On 
his  decease,  his  two  daughters,  Susannah  and  Catherine,  are 
clearly  the  heirs  of  his  body,  and  as  such  will  accordingly 
have  become  tenants  in  tail  each  of  a  moiety.  Now  there 
is  no  proposition  more  frequently  asserted  in  the  old  books 
than  this  :  that  the  descent  of  an  estate  tail  is  per  formam 
doni  to  the  heirs  of  the  body  of  the  donee.  On  the  decease 
of  one  heir  of  the  body,  the  estate  descends  not  to  the  heir 
of  such  heir,  but  to  the  heir  of  the  body  of  the  original  donee 
per  formam  doni.  Suppose,  then,  that  Catherine  should  die, 
her  moiety  would  clearly  have  descended,  by  the  old  law,  to 
the  heir  of  the  body  of  her  father,  the  original  donee  in  tail. 
Whom,  then,  under  the  above  circumstances,  did  the  old  law 
consider  to  be  the  heir  of  his  body  quoad  this  moiety  ?  The 
tenures  of  Littleton,  as  explained  by  Lord  Coke's  Com- 
mentary, supply  us  with  an  answer.  Littleton  says,  "  Also, 
if  lands  or  tenements  be  given  to  a  man  in  tail  who  hath  as 
much  land  in  fee  simple,  and  hath  issue  two  daughters,  and 
die,  and  his  two  daughters  make  partition  between  them,  so 
as  the  land  in  fee  simple  is  allotted  to  the  younger  daughter, 
in  allowance  for  the  land  and  tenements  in  tail  allotted  to  the 
elder  daughter  :    if,  after  such  partition  made,  the  younger 
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daughter  alieneth  her  land  in  fee  simple  to  another  in  fee, 
and  hath  issue  a  son  or  daughter,  and  dies,  the  issue  may 
enter  into  the  lands  in  tail,  and  hold  and  occupy  them  in 
purparty  with  her  aunt"  (a).  On  this  case  Lord  Coke  makes 
the  following  comment: — "The  eldest  coparcener  hath,  by 
the  partition,  and  the  matter  subsequent,  barred  herself  of 
her  right  in  the  fee  simple  lands,  inasmuch  as  when  the 
youngest  sister  alieneth  the  fee  simple  lands  and  dieth,  and 
her  issue  entereth  into  half  the  lands  entailed,  yet  shall  not 
the  eldest  sister  enter  into  half  of  the  lands  in  fee  simple  upon 
the  alienee"  (c).  It  is  evident,  therefore,  that  Lord  Coke, 
though  well  acquainted  with  the  rule  that  an  estate  tail  should 
descend  per  formam  doni,  yet  never  for  a  moment  supposed 
that,  on  the  decease  of  the  younger  daughter,  her  moiety 
would  descend  half  to  her  sister,  and  half  to  her  issue  ;  for 
he  presumes,  of  course,  that  the  issue  would  enter  into  half 
the  lands  entailed,  that  is,  into  the  whole  of  the  moiety  of  the 
lands  which  had  originally  belonged  to  their  mother.  After 
the  decease  of  the  younger  sister,  the  heirs  of  the  body  of  her 
father  were  no  doubt  the  elder  sister  and  the  issue  of  the 
younger ;  but,  as  to  the  moiety  which  had  belonged  to  the 
younger  sister,  this  as  clearly  was  not  the  case :  the  heir  of 
the  body  of  the  father  to  inherit  this  moiety  was  exclusively 
the  issue  of  such  younger  daughter,  who  were  entitled  to  the 
whole  of  it  in  the  place  of  their  parent.  This  incidental 
allusion  of  Lord  Coke  is  as  strong,  if  not  stronger,  than  a 
direct  assertion  by  him  of  the  doctrine ;  for  it  seems  to  show 
that  a  doubt  on  the  subject  never  entered  into  his  mind. 

At  the  end  of  the  section  of  Littleton,  to  which  we  have 
referred,  it  is  stated  that  the  contrary  is  holden,  M.,  10 
Hen.  VL  scil. ;  that  the  heir  may  not  enter  upon  the  par- 
cener who  hath  the  entailed  land,  but  is  put  to  a  formedon. 
On  this  Lord  Coke  remarks  (rf),  that  it  is  no  part  of  Littleton, 
and  is  contrary  to  law  ;  and  that  the  case  is  not  truly  vouched, 
for  it  is  not  in  10  Hen.  VL,  but  in  20  Hen.  VL,  and  yet 
there  is  but  the  opinion  of  Newton,  obiter,  by  the  way.     On 

(6)  Lilt.  sect.  260.  (J)  Co.  Litt.  173  a. 
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referring  to  the  case  in  the  Year  Books,  it  appears  that  Yel- 
verton  contended,  that,  if  the  sister,  who  had  the  fee  simple 
aliened,  and  had  issue,  and  died,  the  issue  would  be  barred 
from  the  land  entailed  by  the  partition,  which  would  be  a 
mischief.  To  this  Newton  replied,  "  No  sir ;  but  he  shall 
have  formedon,  and  shall  recover  the  half  (e).  Newton, 
therefore,  though  wrong  in  supposing  that  a  formedon  was 
necesscyy,  thought  equally  with  Lord  Coke,  that  a  moiety  of 
the  land  was  the  share  to  be  recovered.  This  appears  to  be 
the  Newton  whom  Littleton  calls  (/)  "  my  master,  Sir 
Richard  Newton,  late  Chief  Justice  of  the  Common  Pleas." 

There  is  another  section  in  Littleton,  which,  though  not 
conclusive,  yet  strongly  tends  in  the  same  direction  ;  namely, 
section  255,  where  it  is  said,  that,  if  the  tenements  whereof 
two  parceners  make  partition  "  be  to  them  in  fee  tail,  and 
the  part  of  the  one  is  better  in  yearly  value  than  the  part  of 
the  other,  albeit  they  be  concluded  during  their  lives  to  de- 
feat the  partition,  yet,  if  the  parcener  who  hath  the  lesser 
part  in  value  hath  issue  and  die,  the  issue  may  disagree  to 
the  partition,  and  enter  and  occupy  in  common  the  other  part 
which  was  allotted  to  her  aunt,  and  so  the  other  may  enter 
and  occupy  in  common  the  other  part  allotted  to  her  sister,  &c., 
as  if  no  partition  had  been  made."  Had  the  law  been  that, 
on  the  decease  of  one  sister,  her  issue  were  entitled  only  to 
an  undivided  fourth  part,  it  seems  strange  that  Littleton 
should  not  have  stated  that  they  might  enter  into  a  fourth 
only,  and  that  the  other  sister  might  occupy  the  remaining 
three-fourths. 

In  addition  to  these  authorities,  there  is  a  modern  case, 
which,  when  attentively  considered,  is  an  authority  on  the 
same  side  ;  namely.  Doe  d.  Gregory  and  Geere  v.  JVhichelo(g). 
This  case,  so  far  as  it  relates  to  the  point  in  question,  was  as 
follows :  Richard  Lemmon  was  tenant  in  tail  of  certain  pre- 
mises, and  died,  leaving  issue  by  his  first  wife  one  son,  Rich- 
ard, and  a  daughter,  Martha  ;  and,  by  his  second  wife  three 
daughters,  Anne,  Elizabeth,  and  Grace.  Richard  Lemmon 
the  son,  as  heir  of  the  body  of  his  father,  was  clearly  tenant 

<c)   Year    Book,   20    Hen.    VI.  (/)  Sect.  729. 
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in  tail  of  the  whole  premises  during  his  life.     He  died,  how- 
ever, without  issue,  leaving  his  sister  Martha  of  the  whole 
blood,  and  his  three  sisters  of  the  half  blood,  him  surviving. 
Martha  then  intermarried  with  John  Whichelo,  and   after- 
wards died,  leaving  John  Whichelo,  the  defendant,  her  eldest 
son  and  heir  of  her  body.     John  Whichelo,  the  defendant, 
then    entered    into    the   whole    of  the   premises,   under   the 
impression  that,   as  he  was   heir   to   Richard   Lemmon,    the 
son,  he  was  entitled  to  the  whole.     In  this,  however,  he  was 
clearly  mistaken ;   for  the  descent  of  an  estate  tail  is,  as  we 
have  said,  traced  from  the  purchaser,  or  first  donee  in  tail, 
per  Jormam  don'i.     The  heirs  of  the  purchaser,  Richard  Lem- 
mon, the   father,  w^ere  clearly  his   four  daughters,  or  their 
issue ;   for  the  daughters  by  the  second  wife,  though  of  the 
half  blood  to  their  brother  by  the  former  wife,  were,  equally 
with  their  half  sister  Martha,  of  the  whole  blood  to  their 
common  father.     The  only  question  then  is,  in  what  shares 
the  daughters  or  their  issue  became  entitled.     At  the  time  of 
the  ejectment  all  the  daughters  were  dead.     Elizabeth  was 
dead,  without  issue ;    whereupon  her  one  equal  fourth  part 
devolved,  without  dispute,  on  her  three  sisters,  Martha,  Anne, 
and  Grace :  each  of  these,  therefore,  became  entitled  to  one 
equal  third  part.     Martha,   as  we  have  seen,  died,  leaving 
John  Whichelo,  the  defendant,  her  eldest  son  and  heir  of  her 
body.     Anne  died,  leaving  James  Gregory,  one  of  the  lessors 
of  the   plaintiff,  her  grandson   and  heir  of  her  body ;   and 
Grace   died,  leaving  Diones  Geere,  the  other  lessor  of  the 
plaintiff,  her  only  son  and  heir  of  her  body.     Under  these 
circumstances,  an  action  of  ejectment  was  brought  by  James 
Gregory  and  Diones  Geere  ;   and  on  a  case  reserved  for  the 
opinion  of  the  Court,  a  verdict  was  directed  to  be  entered  for 
the  plaintiff  for  two  thirds.     Neither  the  counsel  engaged  in 
the  cause,  nor  the  Court,  seem  for  a  moment  to  have  ima- 
gined that  James  Gregory  and  Diones  Geere  could  have  been 
entitled  to  any  other  shares.     It  is  evident,  therefore,  that 
the  Court  supposed  that,  on  the  decease  of  Martha,  the  heir 
of  the  body  of  the  purchaser,  as  to  her  share,  was  her  son, 
John  Whichelo,  the  defendant ;  that,  on  the  decease  of  Anne, 
the  heir  of  the  body  of  the  purchaser,  as  to  her  share,  was 
James  Gregory,  her  grandson  ;  and  that,  on  the  decease  of 
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Grace,  the  heir  of  the  body  of  the  purchaser,  as  to  her  share, 
was  her  son,  Diones  Geere.  On  no  other  supposition  can  the 
judgment  be  accounted  for,  which  awarded  one-third  of  the 
whole  to  the  defendant,  John  Whichelo,  one  other  third  to 
James  Gregory,  and  the  remaining  third  to  Diones  Geere. 
For  let  us  suppose  that,  on  the  decease  of  each  coparcener, 
her  one-third  was  divided  equally  amongst  the  then  existing 
heirs  of  the  body  of  the  purchaser ;  and  the  result  will  be, 
that  the  parties,  instead  of  each  being  entitled  to  one-third, 
would  have  been  entitled  in  fractional  shares  of  a  most  com- 
plicated kind  ;  unless  we  presume,  which  is  next  to  impossible, 
that  all  the  three  daughters  died  at  one  and  the  same  moment. 
It  is  not  stated,  in  the  report  of  the  case,  in  what  order  the 
decease  of  the  daughters  took  place;  but  according  to  the 
principle  suggested,  it  will  appear,  on  working  out  the  frac- 
tions, that  the  heir  of  the  one  who  died  first  would  have  been 
entitled  to  the  largest  share,  and  the  heir  of  the  one  who  died 
last  would  have  been  entitled  to  the  smallest.  Thus,  let  us 
suppose,  that  Martha  died  first,  then  Anne,  and  then  Grace. 
On  the  decease  of  Martha,  according  to  the  principle  sug- 
gested, her  son,  John  Whichelo,  would  have  taken  only  one- 
third  of  her  share,  or  one-ninth  of  the  whole,  and  Anne  and 
Grace,  the  surviving  sisters,  would  each  also  have  taken  one- 
third  of  the  share  of  Martha,  in  addition  to  their  own  one- 
third  of  the  whole.  The  shares  would  then  have  stood  thus  : 
John  Whichelo  ^,  Anne  -y  -f  -g,  Grace  -J  -f  -g-  Anne  now  dies. 
Her  share,  according  to  the  same  principle,  would  be  equally 
divisible  amongst  her  own  issue,  James  Gregory,  and  the 
heirs  of  the  body  of  the  purchaser,  namely,  John  Whichelo 
and  Grace.  The  shares  would  then  stand  thus :  John  Whi- 
chelo -^  +  -g-  (3-  +  -g)  ;  namely,  his  own  share  and  one-third  of 
Anne's  share,  =  -^-j  :  James  Gregory,  ^  (4-  +  -g)  =^sS-  Grace, 
•^-1-^4-  i  (3^  +  -i)  ;  namely,  her  own  share  and  one-third  of 
Anne's  share  :=  ^^.  Lastly,  Grace  dies,  and  her  share,  ac- 
cording to  the  same  principle,  would  be  equally  divisible 
between  her  own  issue,  Diones  Geere,  and  John  Whichelo  and 
James  Gregory,  the  other  co-heirs  of  the  body  of  the  pur- 
chaser. The  shares  would  then  have  stood  thus  :  John  Whi- 
chelo ■g'?,--!-  (^  X  ^4)5  namely,  his  own  share  and  one-third  of 
Grace's  share,  =  3  7  of  the  entirety  of  the  land.     James  Gre- 
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gory,  ^4;^  _j_  Q  X  ^^);  namely,  his  own  share  and  one-third  of 
Grace's  share,  =  |fi :  Diones  Geere,  ^  x  l^  =  ^f .  On  the 
principle,  therefore,  of  the  descent  of  the  share  of  each  co- 
parcener amongst  the  coheirs  of  the  body  of  the  purchaser 
for  the  time  being,  the  heir  of  the  body  of  the  one  who  died 
first  would  have  been  entitled  to  thirty-seven  eighty-first  parts 
of  the  whole  premises  ;  the  heir  of  the  body  of  the  one  who 
died  next  would  have  been  entitled  to  twenty-eight  eighty- first 
parts  ;  and  the  heir  of  the  body  of  the  one  wlio  died  last  would 
have  been  entitled  only  to  sixteen  eighty-first  parts.  By  the 
judgment  of  the  Court,  however,  the  lessors  of  the  plaintiff 
were  entitled  each  to  one  equal  third  part ;  thus  showing  that, 
although  the  descent  of  an  estate  tail  under  the  old  law  was 
always  traced  from  the  purchaser,  (otherwise  John  Whichelo 
would  have  been  entitled  to  the  whole,)  yet  this  rule  was 
qualified  by  another  rule  of  equal  force,  namely,  that  all  the 
lineal  descendants  of  any  person  deceased  should  represent 
their  ancestors,  that  is,  should  stand  in  the  same  place,  and  take 
the  same  share,  as  the  ancestor  would  have  done  if  living. 

2.  Let  us  now  inquire  into  the  course  of  descent  of  an 
estate  in  fee  simple,  according  to  the  old  law,  in  case  the  pur- 
chaser should  have  died,  leaving  two  daughters,  Susannah  and 
Catherine,  neither  of  whom  should  have  obtained  any  actual 
seisin  of  the  lands ;  and  that  one  of  them  (say  Catherine) 
should  afterwards  have  died,  leaving  issue  one  son.  In  this 
case,  it  is  admitted  on  all  sides,  that  the  share  of  Catherine 
would  have  descended  to  tlie  heir  of  the  purchaser,  and  not 
to  her  own  heir,  in  the  character  of  heir  to  her ;  for  the 
maxim  was  se'isina  facit  st'ip'Uem.  Had  either  of  the  daughters 
obtained  actual  seisin,  her  seisin  would  have  been  in  law  the 
actual  seisin  of  her  sister  also ;  and,  on  the  decease  of  either 
of  them,  her  share  would  have  descended,  not  to  the  heir  of 
her  father,  but  to  her  own  heir,  the  seisin  acquired  having 
made  her  the  stock  of  descent.  In  such  a  case,  therefore, 
the  title  of  the  son  of  Catherine  to  the  whole  of  his  mother's 
moiety  would  have  been  indisputable ;  for,  while  he  was 
living,  no  one  else  could  possibly  have  been  her  heir.  The 
supposition  however,  on  which  we  are  now  to  proceed  is, 
that  neither  of  the  daughters  ever  obtained  any  actual  seisin  ; 
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and  the  question  to  be  solved  is,  to  whom,  on  the  death  of 
Catherine,  did  her  share  descend ;  whether  equally  between 
her  sister  and  her  son,  as  being  together  heir  to  the  purchaser, 
or  whether  solely  to  the  son,  as  being  heir  to  the  purchaser 
quoad  his  mother's  share.  In  Mr.  Sweet's  valuable  edition 
of  Messrs.  Jarman  and  Bythewood's  Conveyancing  (/j),  it  is 
stated  to  be  "  apprehended  that  the  share  of  the  deceased 
sister  would  have  descended  in  the  same  manner  as  by  the 
recent  statute  it  will  now  descend  in  every  instance,"  which 
manner  of  descent  is  explained  to  be,  one-half  of  the  share, 
or  a  quarter  of  the  whole  only,  to  the  son,  and  the  remaining 
half  of  the  share  to  the  surviving  sister,  thus  giving  her 
three  quarters  of  the  whole.  This  doctrine,  however,  the 
writer  submits,  is  erroneous ;  and  in  proof  of  such  error,  it 
might  be  sufficient  simply  to  call  to  mind  the  fact,  that  the 
law  of  England  had  but  one  rule  for  the  discovery  of  the  heir. 
The  heirs  of  a  purchaser  were,  first,  the  heirs  of  his  body, 
and  then  his  collateral  heirs ;  and  an  estate  tail  was  merely 
an  estate  restricted  in  its  descent  to  lineal  heirs.  If,  there- 
fore, the  heir  of  a  person  had  been  discovered  for  the  purpose 
of  the  descent  of  an  estate  tail,  it  is  obvious  that  the  same 
individual  would  also  be  heir  of  the  same  person  for  the  pur- 
pose of  the  descent  of  an  estate  in  fee  simple.  No  distinction 
between  the  two  is  ever  mentioned  by  Lord  Coke,  or  any  of 
the  old  authorities.  Now,  we  have  seen  that  the  heir  of  the 
purchaser,  under  the  circumstances  above  mentioned,  for  the 
purpose  of  inheriting  an  estate  tail,  was  the  son  of  the  de- 
ceased daughter  solely,  quoad  the  share  which  such  daughter 
had  held;  and  it  would  accordingly  appear  that  the  heir  of  the 
purchaser,  to  inherit  an  estate  in  fee  simple,  was  also  the  son 
of  the  deceased  daughter  quoad  her  share.  That  this  was  in 
fact  the  case  appears  incidentally  from  a  passage  in  the  Year 
Book(i),  where  it  is  stated,  that  "  If  there  be  two  coparceners 
of  a  reversion,  and  their  tenant  for  term  of  life  commits  waste, 
and  then  one  of  the  parceners  has  issue  and  dies,  and  the 
tenant  for  term  of  life  commits  another  waste,  and  the  aunt 
and  niece  bring  a  writ  of  waste  jointly,  for  they  cannot  sever, 
and  the  writ  of  waste  is  general,  still  their  recovery  shall  be 

(/i)  Vol.  i.  p.  139.  0)  35  Hen.  VI,  23. 
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special ;  for  the  aunt  shall  recover  treble  damages  for  the 
waste  done,  as  well  in  the  life  of  her  parcener  as  afterwards, 
and  the  niece  shall  only  recover  damages  for  the  waste  done 
after  the  death  of  her  mother,  and  the  place  wasted  they  shall 
recover  jointly.  And  the  same  law  is,  if  a  man  has  issue  two 
daughters,  and  dies  seised  of  certain  land,  and  a  stranger 
abates,  and  afterwards  one  of  the  daughters  has  issue  two 
daughters  and  dies,  and  the  aunt  and  the  two  daughters  bring 
assize  of  mort  d'ancestor ;  here,  if  the  aunt  recover  the 
moiety  of  the  land  and  damages  from  the  death  of  the  an- 
cestor, and  the  nieces  recover  each  one  of  them  the  moiety  of 
the  moiety  of  the  land,  and  damages  from  the  death  of  their 
mother,  still  the  writ  is  general."  Here  we  have  all  the  cir- 
cumstances required ;  the  father  dies  seised,  leaving  two 
daughters,  neither  of  whom  obtains  any  actual  seisin  of  the 
land  ;  for  a  stranger  abates,  that  is,  gets  possession  before 
them.  One  of  the  daughters  then  dies,  without  having  had 
possession,  and  her  share  devolves  entirely  on  her  issue,  not 
as  heirs  to  her,  for  she  never  was  seised,  but  as  heirs  to  her 
father  quoad  her  share.  The  surviving  sister  is  entitled  only 
to  her  original  moiety,  and  the  two  daughters  of  her  deceased 
sister  take  their  mother's  moiety  equally  between  them. 

There  is  another  incidental  reference  to  the  same  subject 
in  Lord  Coke's  Commentary  upon  Littleton  (A;) :  "  If  a  man 
hath  issue  two  daughters,  and  is  disseised,  and  the  daughters 
have  issue  and  die,  the  issues  shall  join  in  a  praecipe,  because 
one  right  descends  from  the  ancestor,  and  it  maketh  no  differ- 
ence whether  the  common  ancestor,  being  out  of  possession, 
died  before  the  daughters  or  after,  for  that,  in  both  cases,  they 
must  make  themselves  heirs  to  the  grandfather  which  was 
last  seised,  and  when  the  issues  have  recovered,  they  are  co- 
parceners, and  one  praecipe  shall  lie  against  them."  "  It 
maketh  no  difference,"  says  Lord  Coke,  "  whether  the  com" 
mon  ancestor,  being  out  of  possession,  died  before  the 
daughters  or  after."  Lord  Coke  is  certainly  not  here  speak- 
ing of  the  shares  which  the  issue  would  take ;  but  had  any 
ditference  in  the  quantity  of  their  shares  been  made  by  the 

(k)  Co.  Lilt,  164  a. 
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circumstance  of  the  (laughters  surviving  their  father,  it  seems 
strange  that  so  accurate  a  writer  as  Lord  Coke  should  not 
"  herein"  have  "  noted  a  diversity."  The  descent  is  traced 
to  the  issue  of  the  daughters  not  from  the  daughters,  but 
from  tlieir  father,  the  common  grandfather  of  the  issue.  On 
the  decease  of  one  daughter,  therefore,  on  the  theory  against 
which  we  are  contending,  the  right  to  her  share  should  have 
devolved,  one-half  on  her  own  issue  and  the  other  half  on 
her  surviving  sister  ;  and,  on  the  decease  of  such  surviving 
sister,  her  three  quarters  should,  by  the  same  rule,  have  been 
divided,  one  half  to  her  own  issue  and  the  other  half  to  the 
issue  of  her  deceased  sister ;  whereas  it  is  admitted,  that  had 
the  daughters  both  died  in  their  father's  lifetime,  their  issue 
would  have  inherited  in  equal  shares.  Lord  Coke,  however, 
remarks  no  difference  whether  the  father  died  before  or 
after  his  daughters.  Surely,  then,  he  never  could  have 
imagined  that  so  great  an  inequality  in  the  shares  could  have 
been  produced  by  so  mere  an  accident.  It  should  be  re- 
membered that  the  rule  of  representation  for  which  we  are 
contending  is  the  rule  suggested  by  natural  justice,  and 
might  well  have  been  passed  over  without  express  notice ; 
but  had  the  opposite  rule  prevailed,  the  inequality  and  injus- 
tice of  its  operation  could  scarcely  liave  failed  to  elicit  some 
remark.  This  circumstance  may,  perhaps,  tend  to  explain 
the  fact  that  the  writer  has  been  unable,  after  a  lengthened 
search,  to  find  any  authority  expressly  directed  to  the  point ; 
and  yet,  when  we  consider  that  in  ancient  times  the  title  by 
descent  was  the  most  usual  one  (testamentary  alienation  not 
having  been  permitted),  we  cannot  doubt  but  that  the  point 
in  question  must  very  frequently  have  occurred.  In  what 
manner,  then,  can  we  account  for  the  silence  of  our  ancient 
writers  on  this  subject,  but  on  the  supposition,  which  is  con- 
firmed by  every  incidental  notice,  that  in  tracing  descent  from 
a  purchaser,  the  issue  of  a  deceased  daughter  took  the  entire 
share  of  their  parent,  whether  such  daughter  should  have 
died  in  the  lifetime  of  the  purchaser  or  after  his  decease  ? 

Having  now  ascertained  the  course  of  descent  among  co- 
parceners under  the  old  law,  whenever  descent  was  traced 
from  a  purchaser,  we  are  in  a  better  situation  to  place  a  con- 
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struction  on  that  clause  of  the  act  to  amend  the  law  of  inhe- 
ritance, which  enacts,  "  that  in  every  case  descent  shall  be 
traced  from  the  purchaser"  {l).  What  was  the  nature  of  the 
alteration  which  this  act  was  intended  to  effect  ?  Was  it 
intended  to  introduce  a  course  of  descent  amongst  copar- 
ceners hitherto  unknown  to  the  law,  and  tending  to  the  most 
intricate  and  absurd  subdivision  of  their  shares  ?  or  did  the 
act  intend  merely  to  say  that  descent  from  tlie  purchaser, 
which  had  hitherto  occurred  only  in  the  case  of  an  estate  tail, 
and  in  the  case  where  the  heir  to  a  fee  simple  died  without 
obtaining  actual  seisin,  should  now  apply  to  every  case?  In 
other  words,  has  the  act  abolished  the  rule  that,  in  tracing 
the  descent  from  the  purchaser,  the  issue  of  deceased  heirs 
shall  stand,  quoad  their  entire  shares,  in  the  place  of  their 
parents  ?  We  have  seen  that,  previously  to  the  act,  the  rule 
that  descent  should  be  traced  from  the  purchaser,  whenever 
it  applied,  was  guided  and  governed  by  another  rule,  that  the 
issue  of  every  deceased  person  should,  quoad  the  entire  share 
of  such  person,  stand  in  his  or  her  place.  Why,  then,  should 
not  the  same  rule  of  representation  govern  descent,  now  that 
the  rule  tracing  descent  from  the  purchaser  has  become  appli- 
cable to  every  case  ?  Had  any  modification  been  intended 
to  be  made  of  so  important  a  rule  for  tracing  descent  from  a 
purchaser,  as  the  rule  that  the  issue,  and  the  issue  alone, 
represent  their  ancestor,  surely  the  act  would  not  have  been 
silent  on  the  subject.  A  rule  of  law  clearly  continues  in  force 
imtil  it  be  repealed.  No  repeal  has  taken  place  of  the  rule 
that,  in  tracing  descent  from  a  purchaser,  the  issue  shall  al- 
ways stand  in  the  place  of  their  ancestor.  It  is  submitted, 
therefore,  that  this  rule  is  now  in  full  operation  ;  and  that, 
although  in  every  case  descent  is  now  traced  from  the  pur- 
chaser, yet  the  tracing  of  such  descent  is  still  governed  by 
the  rules  to  which  the  tracing  of  descent  from  purchasers  was 
in  former  times  invariably  subject.  If  this  be  so,  it  is  clear, 
then,  that,  under  the  circumstances  stated  at  the  commence- 
ment of  this  paper,  the  share  of  Catherine  will  descend  entirely 
to  her  own  issue,  as  heir  to  the  purchaser  quoad  her  share, 
and  will  not  be  divided  between  such  issue  and  the  surviving 
sister. 

(/)  Slat.  3  oc  4  Will.  IV.  c.  106,  s.  2. 
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It  is  said,  indeed,  that  by  giving  to  the  issue  one-half  of 
the  share  which  belonged  to  their  mother,  the  rule  is  satis- 
fied, which  requires  that  the  issue  of  a  person  deceased  shall, 
in  all  cases,  represent  their  ancestor ;  for  it  is  argued  that  the 
issue  still  take  one-fourth  by  representation,  notwithstanding 
that  the  other  fourth  goes  to  the  surviving  sister,  who  con- 
stitutes, togetlier  with  such  issue,  one  heir  to  their  common 
ancestor.  This,  however,  is  a  fallacy;  the  rule  is,  "  that  the 
lineal  descendants  in  infinitum  of  any  person  deceased  shall 
represent  their  ancestor,  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he  been  living"  (m). 
Now,  in  what  place  would  the  deceased  daughter  have  stood 
had  she  been  living  ?  Would  she  have  been  heir  to  one- 
fourth  only,  or  would  she  not  rather  have  been  heir  to  the 
entire  moiety  ?  Clearly  to  the  entire  moiety ;  for,  had  she 
been  living,  no  descent  of  her  moiety  would  have  taken  place; 
if,  then,  her  issue  are  to  stand  in  the  place  which  she  would 
have  occupied  if  living,  they  cannot  so  represent  her  unless 
they  take  the  whole  of  her  share. 

But  it  is  said,  again,  that  the  surviving  daughter  may  have 
aliened  her  share ;  and  how  can  the  descent  of  her  deceased 
sister's  share  be  said  to  be  traced  from  the  purchaser,  if  the 
survivor,  who  constitutes  a  part  of  the  purchaser's  heir,  is  to 
take  nothing  ?  The  descent  of  the  whole,  it  is  argued,  cannot 
be  considered  as  traced  over  again  on  the  decease  of  any 
daughter,  because  the  other  daughter's  moiety  may,  by  that 
time,  have  got  into  the  hands  of  a  perfect  stranger.  The  pro- 
per reply  to  this  objection  seems  to  be,  that  the  laws  of  de- 
scent were  prior  in  date  to  the  liberty  of  alienation.  In  an- 
cient times,  when  the  rules  of  descent  were  settled,  the  ob- 
jection could  scarcely  have  occurred.  Estates  tail  were  kept 
from  alienation  by  virtue  of  the  statute  De  donis,  for  about 
200  years  subsequent  to  its  passing.  Rights  of  entry  and 
action  were  also  inalienable  for  a  very  much  longer  period. 
Reversions  expectant  on  estates  of  freehold,  in  the  descent  of 
which  the  same  rule  of  tracing  from  the  purchaser  occurred, 
could  alone  have  afforded  an  instance  of  alienation  by  the 

(m)  2  Black.  Com.  216. 
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heir ;  and  the  sale  of  reversions  appears  to  have  been  by  no 
means  frequent  in  early  times.  In  addition  to  other  reasons, 
the  attornment  then  required  from  the  particular  tenant  on 
every  alienation  of  a  reversion,  operated  as  a  cJieck  on  such 
transactions.  It  may,  therefore,  be  safely  asserted  as  a  ge- 
neral proposition,  that,  on  the  decease  of  any  coparcener,  the 
descent  of  vv^hose  share  was  to  be  traced  from  the  purchaser, 
the  shares  of  the  other  coparceners  had  not  been  aliened  ; 
and  to  have  given  them  any  part  of  their  deceased  sister's  share, 
to  the  prejudice  of  her  own  issue,  would  have  been  obviously 
unfair,  and  contrary  to  the  natural  meaning  of  the  rule,  that 
*'  every  daughter  hath  a  several  stock  or  root"(n).  If,  as 
we  have  seen,  the  rule  remained  the  same  with  regard  to 
estates  tail,  notwithstanding  the  introduction  of  the  right  of 
alienation  (o),  surely  it  ought  still  to  continue  unimpared,  now 
that  it  has  become  applicable  to  estates  in  fee,  which  enjoy  a 
still  more  perfect  liberty.  Rules  of  law,  which  have  their 
foundation  in  natural  justice,  should  ever  be  upheld,  notwith- 
standing they  may  have  become  applicable  to  cases  not  spe- 
cifically contemplated  at  the  time  of  their  creation. 

(»i)  Co.  Lilt.  164  b.         (o)  Doe  v.  Whkhelo,  8  T,  R.  211  ;  ante,  p.  366. 
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Referred  to  pp.  157,  244,  349. 


A  Deed  of  Grant. 

I>ate.  This  Indenture  made  the  second  day  of  January  (a)  [in  the 

eleventh  year  of  the  reign  of  our  Sovereign  Lady  Queen 
Victoria  hy  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  and] 

Parlies.  in  the  year  of  our  Lord  1818  Between  A.  B.  of  Cheapside 

in  the  city  of  London  Esquire  of  the  first  part  C.  D.  of 
Lincoln's  Inn  in  the  county  of  Middlesex  Esquire  of  the 
second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid  gentleman 

Kecitalofthe      of  the  third  part(o)  Whereas  by  indentures  of  lease  and 

the  vendo"  "  release  bearing  date  respectively  on  or  about  the  first  and 
second  days  of  January  1838  and  respectively  made  or  ex- 
pressed to  be  made  between  E.  F.  therein  described  of  the 
one  part  and  the  said  A.  B.  of  the  other  part  for  the  con- 
sideration therein  mentioned  the  messuage  or  tenement  lands 
and  hereditaments  hereinafter  described  and  intended  to  be 
hereby  granted  with  the  appurtenances  were  conveyed  and 
assured  by  the  said  E.  F.  unto  and  to  the  use  of  the   said 

Recital  of  the      A.  B.  liis  heirs  and  assigns  for  ever     And  "whereas  the  said 

contract  forsale.  ^  ^  j^^jj,  contracted  and  agreed  with  the  said  C.  D.  for  the 
absolute  sale  to  him  of  the  inheritance  in  fee  simple  in  pos- 
session of  and  in  the  said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  referred  to  and  hereinafter  de- 
scribed with  the  appurtenances  free  from  all  incumbrances  at 

Testatum.  or  for  the  price  or  sum  of  one  thousand  pounds     Now  this 

Indenture  Witnesseth  that  for  carrying  the  said  contract 

(a)  Tlie   words   witliin    brackets  243,  244.     If  tliis  should  not  be  in- 

are  now  most  frequently  omitted.  tended,    the  deed    would    be  made 

(6)  The  reason  why  Y.  Z.  is  made  between  A.  B.  of  the  one  part  and 

a  party   to   this  deed    is,  that  the  C.  D.  of  the  other  part,  as  in  the 

widow  of  C.  D.  may  be  barred  or  specimen  given,  p.  149. 
deprived  of  her  dower.   See  ante,  pp. 
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for  sale  into  effect  and  in  consideration  of  the  sum  of  one  Consideration, 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said 
A.  B.  in  hand  well  and  truly  paid  by  the  said  C.  D.  upon  or 
immediately  before  the  sealing  and  delivery  of  these  presents 
(the  receipt  of  which  said  sum  of  one  thousand  pounds  in  full  Receipt, 
for  the  absolute  purchase  of  the  inheritance  in  fee  simple  in 
possession  of  and  in  the  messuage  or  tenement  lands  and 
hereditaments  hereinafter  described  and  intended  to  be  hereby 
granted  with  the  appurtenances  he  the  said  A.  B.doth  hereby 
acknowledge  and  of  and  from  the  same  and  every  part  thereof 
doth  acquit  release  and  discharge  the  said  C.  D.  his  heirs 
executors  administrators  and   assigns  [and  every  of  them  for 
ever  by  these  presents])     He  the  said  A.  B.  Hath  granted  Operative 
and  confirmed  and  by  these  presents  Doth  grant  and  confirm  words. 
unto  the  said  C.  D.  and  his  heirs  (c)   All  that  messuage  or  Parcels, 
tenement  situate  lying  and  being  at  Sec.  commonly  called  or 
known    by   the    name    of  &c,    {here   describe    the    premises) 
Together  with  all  and  singular  the  houses  outhouses  edifices  General  words, 
buildings  barns   dovehouses  stables  yards  gardens  orchards 
lights  easements   ways   paths  passages    waters  watercourses 
trees   woods   underwoods  commons   and  commonable  rights 
hedges  ditches  fences  liberties   privileges  emoluments  com- 
modities advantages  hereditaments  and  appurtenances  what- 
soever to  the  said  messuage  or  tenement  lands  hereditaments 
and  premises  hereby  granted  or  intended  so  to  be  or  any  part 
thereof  belonging  or  in   anywise   appertaining    or    with  the 
same  or  any   part  thereof  now  or   at   any  time  heretofore 
usually  held  used  occupied  or  enjoyed  [or  accepted  reputed 
taken  or  known  as  part  parcel  or  member  thereof]     And  the 
reversion   and  reversions   remainder  and  remainders  yearly 


(c)  If  the  deed  were  dated  al  any 
time  between  the  month  of  May, 
1841 ,  (the  dale  of  the  statute  4  &  5 
Vict.c.  21  ;  un(e,  pp.  139, 14fj),  and 
the  first  of  January,  1845,  (the  time 
of  the  commencement  of  the  opera- 
tion of  the  Transfer  of  Property  Act ; 
ante,  p.  139),  the  form  would  be 
as  follows: — "He  the  said  A.  B. 
"  Doth  by  these  presents  (being 
"  a  deed  of  release  made  in  pur- 


"  suance  of  an  Act  of  Parliament 
"  made  and  passed  in  the  fourth 
"  year  of  the  reign  of  her  present 
"  Majesty  Queen  Victoria  intituled 
"An  Act  for  rendering  a  Release 
"  as  eflfectual  for  the  Conveyance  of 
"  Freehold  Estates  as  a  Lease  and 
"  Release  by  the  same  Parties) 
"  grant  bargain  sell  alien  release 
"  and  confirm  unto  the  said  C.  D. 
"  and  his  heirs." 
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Estate. 


And  all  deeds. 


Habendum. 


Uses  to  bar 
dower. 


Covenants  for 
title. 


and  other  rents  issues  and  profits  of  the  same  premises  and 
every  part  thereof  And  all  the  estate  right  title  interest  use 
trust  inheritance  property  possession  benefit  claim  and  de- 
mand whatsoever  both  at  law  and  in  equity  of  him  the  said 
A.  B.  in  to  out  of  or  upon  the  said  messuage  or  tenement 
lands  hereditaments  and  premises  hereby  granted  or  intended 
so  to  be  and  every  part  and  parcel  of  the  same  with  their  and 
every  of  their  appurtenances  And  all  deeds  evidences  and 
writings  relating  to  the  title  of  the  said  A.  B.  to  the  said 
hereditaments  and  premises  hereby  granted  or  intended  so  to 
be  now  in  the  custody  of  the  said  A.  B.  or  which  he  can 
procure  without  suit  at  law  or  in  equity  To  have  and  To 
HOLD  the  said  messuage  or  tenement  lands  and  hereditaments 
hereinbefore  described  and  all  and  singular  other  the  pre- 
mises hereby  granted  or  intended  so  to  be  with  their  and 
every  of  their  rights  members  and  appurtenances  imto  the 
said  C.  D.  and  his  heirs  {d)  To  such  uses  upon  and  for 
such  trusts  intents  and  purposes  and  with  under  and  sub- 
ject to  such  powers  provisoes  declarations  and  agreements  as 
the  said  C.  D.  shall  from  time  to  time  by  any  deed  or  deeds 
instrument  or  instruments  in  writing  with  or  without  power 
of  revocation  and  new  appointment  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses  direct  limit  or  appoint  And  in  de- 
fault of  and  until  any  such  direction  limitation  or  appointment 
and  so  far  as  any  such  direction  limitation  or  appointment  if 
incomplete  shall  not  extend  To  the  use  of  the  said  C.  D.  and 
his  assigns  for  and  during  the  term  of  his  natural  life  without 
impeachment  of  waste  And  from  and  after  the  determina- 
tion of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime 
To  the  use  of  the  said  Y.  Z.  and  his  heirs  during  the  life  of 
the  said  C.  D.  In  trust  nevertheless  for  him  the  said  C.  D. 
and  his  assigns  and  after  the  decease  of  the  said  C.  D.  to 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever  And 
the  said  A.  B.  doth  hereby  for  himself  his  heirs  (e)  executors 
and  administrators  covenant  promise  and  agree  with  and  to 
the  said  C.  D.   his   appointees   heirs  and  assigns  in  manner 


(rf)  If  llie  dower  of  C.  D.'s  widow 
should  not  be  intended  to  be  barred, 
tlie  form  would  here  simply  be  "  To 


"  the  use  of  the  said  C.  D.  his  heirs 
"  and  assigns  for  ever." 
(e)  See  a?ife,  pp.  60,  61. 
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following  that  is  to  say  that  for  and  notwithstanding  any  act 
deed   matter  or   thing  whatsoever  by  him  the  said  A.  B.  or 
any   person  or  persons  lawfully  or  equitably  claiming  or  to 
claim  by  from  through  under  or  in  trust  for  him  made  done 
or  committed  to  the  contrary  {f)  [he  the  said  A.  B.  is  at  the  That  the  vendor 
time  of  the   sealing  and  delivery  of  these  presents  lawfully  '^  seised  in  tee. 
rightfully   and  absolutely  seised  of  or  well  and  sufficiently 
entitled  to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  or  intended  so  to  be  with  the  appur- 
tenances of  and  in  a  good  sure  perfect  lawful  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  without  any 
manner  of  condition  contingent  proviso  power  of  revocation 
or  limitation  of  any  new  or  other  use  or  uses  or  any  other 
matter  restraint  cause  or  thing  whatsoever  to  alter  change 
charge  revoke  make  void  lessen  or  determine  the  same  estate 
And  that    for  and  notwithstanding  any  such  act  matter  or 
thing  as  aforesaid]  he   the  said  A.  B.   now  hath  in  himself  That  the  vendor 
good    right  full  power  and  lawful  and  absolute  authority  to  has  good  right 
grant  and  confirm  the  said  messuage  or  tenement  lands  here- 
ditaments and   premises  hereinbefore  granted  or  intended  so 
to  be  with   their  appurtenances  unto  the  said  C.  D.  and  his 
heirs    to   the    uses   and  in   manner  aforesaid  and   according 
to  the  true  intent  and  meaning  of  these  presents     And  that  For  quiet  enjoy- 
the  same  messuage  or  tenement  lands  hereditaments  and  pre-  "^ent. 
mises  with  the  appurtenances  shall  and  lawfully  may  accord- 
ingly  from  time  to   time  and  at  all  time  hereafter  be  held 
and  enjoyed  and  the  rents  issues  and  profits  thereof  received 
and  taken  by  the  said  C.  D.  his  appointees  heirs  and  assigns 
to  and  for  his  and  their  own  absolute  use  and  benefit  without 
any  lawful  let  suit  trouble  denial  hindrance  eviction  ejection 
molestation  disturbance   or  interruption  whatsoever  of  from 
or  by  the  said  A.  B.   or  any  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim  by  from  through  under  or  in 
trust  for  him.      And  that  (g)  free   and  clear  and  freely  and  For  freedom 
clearly  acquitted  exonerated  and  discharged  or  otherwise  by  ^^°"^  incum- 
him  the  said  A.  B.  his  heirs  executors  or  administrators  well 
and  sufficiently  saved   defended   kept  harmless  and  indem- 
nified of  from  and  against  all  and  all  manner  of  former  and 

(/  )  See  ante,  p.  350.  (g)  The  word  that  is  here  a  pro- 

noun. 


assurance. 
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Other  [gifts  grants  bargains  sales  leases  mortgages  jointures 
(lowers  and  all  right  and  title  of  dower  uses  trusts  wills  en- 
tails statutes  merchant  and  of  the  staple  recognizances  judg- 
ments extents  executions  annuities  legacies  payments  rents 
and  arrears  of  rent  forfeitures  re-entries  cause  and  causes  of 
forfeiture  and  re-entry  and  of  from  and  against  all  and  sin- 
gular other]  estates  rights  titles  charges  and  incumbrances 
whatsoever  had  made  done  committed  executed  or  willingly 
suffered  by  him  the  said  A.  B.  or  any  person  or  persons  law- 
fully or  equitably  claiming  or  to  claim  by  from  through  under 
For  fuithor  or  in  trust  for  him  And  moreover  that  he  the  said  A.  B.  and 
his  heirs  and  all  and  every  persons  and  person  having  or 
lawfully  claiming  or  who  shall  or  may  have  or  lawfully  claim 
any  estate  right  title  or  interest  whatsoever  at  law  or  in 
equity  in, to  or  out  of  the  said  messuage  or  tenement  lands 
hereditaments  and  premises  hereinbefore  granted  or  intended 
so  to  be  with  their  appurtenances  by  from  through  under  or 
in  trust  for  him  or  them  shall  and  will  from  time  to  time  and 
at  all  times  hereafter  upon  every  reasonable  request  and  at 
the  costs  and  charges  of  the  said  C.  D.  his  appointees  heirs 
and  assigns  make  do  and  execute  or  cause  or  procure  to  be 
made  done  and  executed  all  and  every  or  any  such  further 
and  other  lawful  and  reasonable  acts  deeds  things  grants 
conveyances  and  assurances  in  the  law  whatsoever  for  further 
better  more  perfectly  and  effectually  granting  conveying  and 
assuring  the  said  messuage  or  tenement  lands  hereditaments 
and  premises  hereinbefore  granted  or  intended  so  to  be  with 
their  appurtenances  unto  the  said  C.  D.  and  his  heirs  to  the 
uses  and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents  as  by  him  the  said  C.  D.  his 
appointees  heirs  or  assigns,  or  his  or  their  counsel  in  the  law 
shall  or  may  be  reasonably  advised  or  devised  and  required 
[so  that  no  such  further  assurance  or  assurances  contain  or 
imply  any  further  or  other  warranty  or  covenant  than  against 
the  person  or  persons  who  shall  make  and  execute  the  same 
and  his  her  or  their  heirs  executors  and  administrators  acts 
and  deeds  only  and  so  that  the  person  or  persons  who  shall 
be  required  to  make  and  execute  any  such  further  assurance 
or  assurances  be  not  compelled  or  compellable  for  making  or 
doing  thereof  to  go  or  travel  from  his  her  or  their  dwelling 
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or  respective  dwellings  or  usual  place  or  places  of  abode  or 
residence]     In  Witness,  &c. 

On  the  back  is  indorsed  the  attestation  and  further  receipt 
as  follows  : — 

Signed  sealed  and  delivered  by  the   within-named  A.  B. 
C.  D.  and  Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Richard  Roe  Clerk  to  Mr.  Doe. 
Received   the  day  and  year  first  within  written^ 
of  and   from  the  within-named  C.  D.  the  sum 
of  One  Thousand  Pounds  being  the  consider-  )-<£lOOO. 
ation    within   mentioned    to    be    paid    by    him  I 
to  me.  J 

Witness  John  Doe 

Richard  Roe.  (Signed)  A.  B. 
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Referred  to  p.  178(a). 


On  the  decease  of  a  woman  entitled  by  descent  to  an  estate 
in  fee  simple,  is  her  husband,  having  had  issue  by  her,  en- 
titled, according  to  the  present  law,  to  an  estate  for  life,  by 
the  curtesy  of  England,  in  the  whole  or  any  part  of  her  share  ? 

In  order  to  answer  this  question  satisfactorily,  it  will  be 
necessary,  first,  to  examine  into  the  principles  of  the  ancient 
law,  and  then  to  apply  those  principles,  when  ascertained,  to 
the  law  as  at  present  existing.  Unfortunately  the  authorities 
whence  the  principles  of  the  old  law  ought  to  be  derived  do 
not  appear  to  be  quite  consistent  with  one  another  ;  and  the 
consequence  is,  that  some  uncertainty  seems  unavoidably  to 
hang  over  the  question  above  propounded.  Let  us,  however, 
weigh  carefully  the  opposing  authorities,  and  endeavour  to 
ascertain  on  which  side  the  scale  preponderates. 

Littleton,  "  not  the  name  of  the  author  only,  but  of  the 
law  itself,"  thus  defines  curtesy :  "  Tenant  by  the  curtesie  of 
England  is  where  a  man  taketh  a  wife  seised  in  fee  simple  or 
in  fee  tail  general,  or  seised  as  heir  in  tail  especial,  and  hath 
issue  by  the  same  wife,  male  or  female,  born  alive,  albeit  the 
issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life  by  the  law  of  England. 
And  he  is  called  tenant  by  the  curtesie  of  England,  because 
this  is  used  in  no  other  realme,  but  in  England  only"  (6). 
And,  in  a  subsequent  section,  he  adds,  "  Memorandum,  that, 
in  every  case  where  a  man  taketh  a  wife  seised  of  such  an 
estate  of  tenements,  &c.,  as   the  issue  which  he  hath  by  his 

(a)  The  substance  of  the  follow-  peared  in  the  "  Jurist''  newspaper 
ing  observations    has    already   ap-       for  March  14,  1846. 

(b)  Lilt,  s.  35. 
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wife  may  by  possibility  inherit  the  same  tenements  of  such 
an  estate  as  the  wife  hath,  as  heir  to  the  wife ;  in  this  case, 
after  the  decease  of  the  wife,  he  shall  have  the  same  tene- 
ments   by   the   curtesie  of  England,    but   otherwise  not'^  (c). 
"  Memorandum,"  says  Lord  Coke,  in  his  Commentary  (c?), 
"  this  word  doth  ever  betoken  some  excellent  point  of  learn- 
ing."   Again,  "  As  heir  to  the  wife.    This  doth  imply  a  secret 
of  law ;  for,  except  the  wife  be  actually  seised,  the  heir  shall 
not  (as  hath  been  said)  make  himself  heir  to  the  wife  ;  and 
this  is  the  reason,  that  a  man  shall  not  be  tenant  by  the  cur- 
tesie of  a  seisin  in  law."     Here,  we  find  it  asserted  by  Little- 
ton, that  the  husband  shall  not  be  tenant  by  the  curtesy,  un- 
less he  has  had  issue  by  his  wife  capable  of  inheriting  the 
land  as  her  heir ;  and  this  is  explained  by  Lord  Coke  to  be 
such  issue  as  would  have  traced  their  descent  from  the  wife, 
as  the  stock  of  descent,  according  to  the  maxim,   "  seisina 
facit  stipitem."     Unless  an  actual  seisin   had  been  obtained 
by  the  wife,  she  could  not  have  been  the  stock  of  descent ; 
for  the  descent  of  a  fee  simple  was  traced  from  the  person 
last  actually  seised  ;  "  and  this  is  the  reason,"  says  Lord  Coke, 
that  a  man  shall  not  be  tenant  by  the  curtesy  of  a  mere  seisin 
in  law."     The  same  rule,  with  the  same  reason  for  it,  will 
also  be  found  in  Fame's  case(e),  where  it  is  said,  "  And  when 
Littleton  saith,  as  heir  to  the  wife,  these  words  are  very  ma- 
terial ;  for  that  is  the  true  reason  that  a  man  shall  not  be 
tenant  by  the  curtesy  of  a  seisin  in  law ;  for,  in  such  case, 
the  issue  ought  to  make  himself  heir  to  him  who  was  last 
actually  seised."    The  same  doctrine  again  appears  in  Black- 
stone  (y).     "  And  this  seems  to  be  the  principal  reason  why 
the  husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of 
which  the  wife  was  not  actually  seised ;  because,  in  order  to 
entitle  himself  to  such  estate,  he  must  have  begotten  issue 
that  may  be  heir  to  the  wife ;  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof 
the  ancestor  was  not  actually  seised ;  and,  therefore,  as  the 
husband  hath  never  begotten  any  issue  that  can  be  heir  to 
those  lands,  he  shall  not  be  tenant  of  them  by  the  curtesy. 
And  hence,"  continues  Blackstone,   in  his   usual  laudatory 

(c)  Lilt.  s.  52.  (e)  8  Jiep.  36  a. 

id)  Co.  Liu.  40  a.  (/)  2  Black.  Comm.  128. 
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Strain,  "  we  may  observe,  with  how  much  nicety  and  con- 
sideration the  old  rules  of  law  were  framed,  and  how  closely 
they  are  connected  and  interwoven  together,  supporting,  illus- 
trating and  demonstrating  one  another."  Here  we  have,  indeed, 
a  formidable  array  of  authorities,  all  to  the  point,  that,  in  order 
to  entitle  the  husband  to  his  curtesy,  his  wife  must  have  been 
the  stock  from  whom  descent  should  have  been  traced  to  her 
issue ;  for  the  principal  and  true  reason  that  there  could  not 
be  any  curtesy  of  a  seisin  in  law  is  stated  to  be,  that  the  issue 
could  not,  in  such  a  case,  make  himself  heir  to  the  wife,  be- 
cause his  descent  was  then  required  to  be  traced  from  the 
person  last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  pre- 
sent law.  The  act  for  the  amendment  of  the  law  of  inherit- 
ance (g)  enacts  (h),  that,  in  every  case,  descent  shall  be  traced 
from  the  purchaser.  On  the  decease  of  a  woman  entitled  by 
descent,  the  descent  of  her  share  is,  therefore,  to  be  now 
traced,  not  from  herself,  but  from  her  ancestor,  the  pur- 
chaser, from  whom  she  inherited.  With  respect  to  the  per- 
sons to  becorrie  entitled,  as  heir  to  the  purchaser  on  this  de- 
scent, if  the  woman  be  a  coparcener,  the  question  arises,  which 
has  already  been  discussed  (i),  whether  the  surviving  sister 
equally  with  the  issue  of  the  deceased,  or  whether  such  issue 
solely,  are  now  entitled  to  inherit?  And  the  conclusion  at 
which  we  arrived  was,  that  the  issue  solely  succeeded  to  their 
mother's  share.  But,  whether  this  be  so  or  not,  nothing  is 
clearer  than  that,  on  the  decease  of  a  woman  entitled  by 
descent,  the  persons  who  next  inherit  take  as  heir  to  the  pur- 
chaser, and  not  to  her ;  for,  from  the  purchaser  alone  can 
descent  now  be  traced  ;  and  the  mere  circumstance  of  having 
obtained  an  actual  seisin  does  not  now  make  the  heir  the 
stock  of  descent.  How,  then,  can  her  husband  be  entitled  to 
hold  her  lands  as  tenant  by  the  curtesy  ?  If  tenancy  by  the 
curtesy  was  allowed  of  those  lands  only  of  which  the  wife 
had  obtained  actual  seisin,  because  it  was  a  necessary  con- 
dition of  curtesy  that  the  wife  should  be  the  stock  of  descent, 
and  because  an  actual  seisin  alone  made  the  wife  the  stock  of 

(g)  3&c4  Will.  IV.  c.  106.  (i)  Appendix  (A^,  ante,  p.  363. 

(/i)  Sect.  2. 
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descent,  how  can  the  husband  obtain  his  curtesy  in  any  case 
where  the  stock  of  descent  is  confessedly  not  the  wife,  but 
the  wife's  ancestor?  Amongst  all  the  recent  alterations  of 
the  law,  the  doctrine  of  curtesy  has  been  left  untouched ; 
there  seems,  therefore,  to  be  no  means  of  determining  any 
question  respecting  it,  but  by  applying  the  old  principles  to 
the  new  enactments,  by  which,  indirectly,  it  may  be  affected. 
So  far,  then,  as  at  present  appears,  it  seems  a  fair  and  proper 
deduction  from  the  authorities,  that,  whenever  a  woman  has 
become  entitled  to  lands  by  descent,  her  husband  cannot 
claim  his  curtesy,  because  the  descent  of  such  lands,  on  her 
decease,  is  not  to  be  traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  we  may 
be  disposed  to  doubt,  if  not  to  deny,  that  such  is  the  law ; 
not  that  the  conclusion  drawn  is  unwarranted  by  the  autho- 
rities, but  the  authorities  themselves  may,  perhaps,  be  found 
to  be  erroneous.  Let  us  now  compare  the  law  of  curtesy  of 
an  estate  tail  with  the  law  of  curtesy  of  an  estate  in  fee 
simple. 

In  the  section  of  Littleton,  which  we  have  already 
quoted  (/),  it  is  laid  down,  that,  if  a  man  taketh  a  wife 
seised  as  heir  in  tail  especial,  and  hath  issue  by  her,  born 
alive,  he  shall,  on  her  decease,  be  tenant  by  the  curtesy. 
And  on  this  Lord  Coke  makes  the  following  commentary : 
"  And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may  be 
attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee 
simple  or  Jee  tail  general,  and  these  lands  descend  to  his 
daughter,  and  she  taketh  a  husband  and  hath  issue,  and 
dielh  before  any  entry,  the  husband  shall  not  be  tenant  by 
the  curtesy,  and  yet,  in  this  case,  she  had  a  seisin  in  law ; 
but,  if  she  or  her  husband  had,  during  her  life,  entered,  he 
should  have  been  tenant  by  the  curtesy  "  (rw).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced 
from  the  purchaser  or  original  donee  in  tail.  The  actual 
seisin  which  might  be  obtained  by  the  heir  to  an  estate  tail 
never   made  him  the  stock  of  descent.     The  maxim  was, 

(/)  Sect.  35.  (m)  Co.  Lilt.  29  a. 

c  c 
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"  Possessio  fratris  defeudo  simpUci  facit  sororem  esse  haere- 
dem."  Where,  therefore,  a  woman  who  had  been  seised  as 
heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  pur- 
chaser or  donee  ;  and  whether  the  mother  did  or  did  not 
obtain  actual  seisin  was,  in  this  respect,  totally  immaterial. 
When  actual  seisin  was  obtained,  the  issue  still  made  them- 
selves heir  to  the  purchaser  only,  and  yet  the  husband  was 
entitled  to  his  curtesy.  When  actual  seisin  was  not  obtained, 
the  issue  were  heirs  to  the  purchaser  as  before ;  but  the 
husband  lost  his  curtesy.  In  the  case  of  an  estate  tail, 
therefore,  is  is  quite  clear  that  the  question  of  curtesy  or  no 
curtesy  depended  entirely  on  the  husband's  obtaining  for  his 
wife  an  actual  seisin,  and  had  nothing  to  do  with  the  circum- 
stance of  the  wife's  being  or  not  being  the  stock  of  descent. 
The  reason,  therefore,  before  mentioned  given  by  Lord 
Coke,  and  repeated  by  Blackstone,  cannot  apply  to  an 
estate  tail.  An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the 
descent  could  not,  under  any  circumstances,  be  traced  from 
her,  but  must  have  been  traced  from  the  original  donee  to 
the  heir  of  his  body  per  formam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incor- 
poreal hereditaments,  we  shall  find  that  the  reason  above 
given  is  inapplicable ;  for  the  husband,  on  having  issue  born, 
was  entitled  to  his  curtesy  out  of  an  advowson  and  a  rent, 
although  no  actual  seisin  had  been  obtained,  in  the  wife's 
lifetime,  by  receipt  of  the  rent  or  presentation  to  the  advow- 
son {n).  And  yet,  in  order  to  make  the  wife  the  stock  of 
descent  as  to  such  hereditaments,  it  was  necessary  that  an 
actual  seisin  should  be  obtained  by  her  (o).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to 
the  issue  was  traced  from  the  ancestor  of  his  wife,  as  well  as 
where  traced  from  the  wife  herself.  In  this  case,  also,  the 
right  to  curtesy  was,  accordingly,  independent  of  the  wife's 
being  or  not  being  the  stock  from  which  the  descent  was  to 
be  traced. 

(n)  Walk.   Descents,    39,    (47,  (<>)   Walk.   Descents,    60,   (67, 

4tli  cd.)  4lh  ed.) 
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We  are  driven,  therefore,  to  search  for  another  and  more 
satisfactory  reason  why  an  actual  seisin  should  have  been 
required  to  be  obtained  by  the  wife,  in  order  to  entitle  her 
husband  to  his  curtesy  out  of  her  lands  ;  and  such  a  reason 
is  furnished  by  Lord  Coke  himself,  and  also  by  Blackstone. 
Lord  Coke  says  {p),  "Where  lands  or  tenements  descend  to 
the  husband,  before  entry  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an 
actual  possession,  for  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his 
wifes  land,  when  he  is  to  be  tenant  by  curtesy,  which  is  worthy 
the  observation."  It  would  seem  from  this,  therefore,  that 
the  reason  why  an  actual  seisin  was  required  to  entitle  the 
husband  to  his  curtesy  was,  that  his  wife  might  not  suffer  by 
his  neglect  to  take  possession  of  her  lands  ;  and,  in  order  to 
induce  him  to  do  so,  the  law  allowed  him  curtesy  of  all  lands 
of  which  an  actual  seisin  had  been  obtained,  but  refused  him 
his  curtesy  out  of  such  lands  as  he  had  taken  no  pains  to 
obtain  possession  of.  This  reason  also  is  adopted  by  Black- 
stone  from  Coke  :  "  A  seisin  in  law  of  the  husband  will  be 
as  effectual  as  a  seisin  in  deed,  in  order  to  render  the  wife 
dowable  ;  for  it  is  not  in  the  wife's  power  to  bring  the  hus- 
band's title  to  an  actual  seisin,  as  it  is  in  the  husband's  power 
to  do  with  regard  to  the  wife's  lands  ;  which  is  one  reason  why 
he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands  whereof 
the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 
deed''  (q).  The  more  we  investigate  the  rules  and  principles 
of  the  ancient  law,  the  greater  will  appear  the  probability 
that  this  reason  was  indeed  the  true  one.  In  the  troublous 
times  of  old,  an  actual  seisin  was  not  always  easily  acquired. 
The  doctrine  of  continual  claim  shows  that  peril  was  not 
unfrequently  incurred  in  entering  on  lands  for  the  sake  of 
asserting  a  title ;  for,  in  order  to  obtain  an  actual  seisin,  any 
person  entitled,  if  unable  to  approach  the  premises,  was 
bound  to  come  as  near  as  he  dare  (r).  And  "  it  is  to  be 
observed,"  says  Lord  Coke,  "  that  every  doubt  or  fear  is  not 
sufficient,  for  it  must  concern  the  safety  of  the  person  of  a 
man,  and  not  his  houses  or  goods  ;  for  if  he  fear  the  burning 

(p)  Co.  Lilt.  31  a.  (r)  Litt.  ss.  419,  421. 

(?)  2  Black.  Com.  131. 

c  c  2 


387 


388 


APPENDIX. 

of  his  houses  or  the  taking  away  or  spoiling  his  goods,  this  is 
not  sufficient "  (s).  That  actual  seisin  should  be  obtained 
was  obviously  most  desirable,  and  notliing  could  be  more 
natural  or  reasonable  than  that  the  husband  should  have  no 
curtesy  where  he  had  fiiiled  to  obtain  it.  Perkins  seems  to 
think  that  this  was  the  reason  of  the  rule  ;  for  in  his  Profit- 
able Book  he  answers  an  objection  to  it,  founded  on  an 
extreme  case.  "  But  if  possession  in  law  of  lands  or  tene- 
ments in  fee  descend  unto  a  married  woman,  which  lands 
are  in  the  county  of  York,  and  the  husband  and  his  wife  are 
dwelling  in  the  county  of  Essex,  and  the  wife  dieth  within 
one  day  after  the  descent,  so  as  the  husband  could  not  enter 
during  the  coverture,  for  the  shortness  of  the  time,  yet  he 
shall  not  be  tenant  by  the  curtesy,  Sec.  ;  and  yet,  according 
to  common  pretence,  there  is  no  defcudt  in  the  husband.  But 
it  may  be  said  that  the  husband  of  the  woman,  before  the 
death  of  the  ancestor  of  the  woman,  might  have  spoken  unto 
a  man  dwelling  near  unto  the  place  where  the  lands  lay,  to 
enter  for  the  woman,  as  in  her  right,  immediately  after  the 
death  of  her  ancestor,"  8cc.{t).  This  reason  for  the  rule  is 
also  quite  consistent  with  the  circumstance  that  the  husband 
was  entitled  to  his  curtesy  out  of  incorporeal  hereditaments, 
notwithstanding  his  failure  to  obtain  an  actual  seisin.  For  if 
the  advowson  were  not  void,  or  the  rent  did  not  become 
payable  during  the  wife's  life,  it  was  obviously  impossible  for 
the  husband  to  present  to  the  one  or  receive  the  other  ;  and 
it  would  have  been  unreasonable  that  he  should  suffer  for 
not  doing  an  impossibility,  the  maxim  being  "  impotentia 
excusat  legem."  This  is  the  reason,  indeed,  usually  given 
to  explain  this  circumstance ;  and  it  will  be  found  both  in 
Lord  Coke  (ii)  and  Blackstone  (a).  This  reason,  however, 
is  plainly  at  variance  with  that  mentioned  in  the  former  part 
of  this  paper,  and  adduced  by  them  to  explain  the  necessity 
of  an  actual  seisin,  in  order  to  entitle  the  husband  to  his 
curtesy  out  of  lands  in  fee  simple. 

There   still  remains,  however,  the  section  of  Littleton,  to 

(s)  Co.  Litt.  253  b.  (m)  Co.  Litt.  29  a. 

(0  Perk.  470.  (a)  2  Black.  Com.  127. 
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vvliich  we  have  before  referred  (?/),  as  an  apparent  authority 
on  the  other  side.  Littleton  expressly  says,  that  when  the 
issue  may,  by  possibility,  inherit  of  such  an  estate  as  the  wife 
hath,  as  heir  to  the  wife,  the  husband  shall  have  his  curtesy, 
but  otherwise  not ;  and  we  have  seen  that,  according  to  Lord 
Coke's  interpretation,  to  inherit  as  heir  to  the  wife,  means 
here  to  inherit  from  the  wife  as  the  stock  of  descent.  But  the 
legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses 
the  phrase  in  question  on  other  occasions.  Tf  now  we  turn 
to  the  very  next  section  of  Littleton,  we  shall  find  the  very 
same  phrase  made  use  of  in  a  manner  which  clearly  shows 
that  Littleton  did  not  mean,  by  inheriting  as  heir  to  a  person, 
inheriting  from  that  person  as  the  stock  of  descent.  For, 
after  having  thus  laid  down  the  law  as  to  curtesy,  Littleton 
continues :  "  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  &c.,  so  as, 
by  possibility,  it  may  happen  that  the  wife  may  have  issue 
by  her  husband,  and  that  the  same  issue  may,  by  possibility, 
inherit  the  same  tenements  of  such  an  estate  as  the  husband 
hath,  as  heir  to  the  husband,  of  such  tenements  she  shall  have 
her  dower,  and  otherwise  not'\z).  Now,  nothing  is  clearer 
than  that  a  wife  was  entitled  to  dower  out  of  the  lands  of 
which  her  husband  had  only  a  seisin  in  law  (a)  ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient 
to  make  the  husband  the  stock  of  descent;  for,  for  this  pur- 
pose an  actual  seisin  was  requisite,  according  to  the  rule 
"  seisina  facit  stipitem."  In  this  case,  therefore,  it  is  obvious 
that  Littleton  could  not  mean  to  say  that  the  husband  must 
have  been  made  the  stock  of  descent,  by  virtue  of  having 
obtained  an  actual  seisin  ;  for  that  would  have  been  to  con- 
tradict the  plainest  rules  of  law.  What,  then,  was  his  mean- 
ing ?  The  subsequent  part  of  the  same  section  affords  an 
explanation :  "  For,  if  tenements  be  given  to  a  man  and  to 
the  heirs  which  he  shall  beget  of  the  body  of  his  wife,  in  this 
case  the  wife  hath  nothing  in  the  tenements,  and  the  husband 
hath  an  estate  tail  as  donee  in  special  tail.  Yet,  if  the  hus- 
band die  without  issue,  the  same  wife  shall  be  endowed  of  the 

{y)  Sect.  52.  (a)  Walk.  Descents,  32  (42,  4th 

(s)   Liu.  s.  53.  ed.). 
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same  tenements,  because  the  issue  which  she,  by  possibility, 
might  have  had  by  the  same  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  hus- 
band, and  after  the  husband  taketh  another  wife  and  dieth, 
his  second  wife  shall  not  be  endowed  in  this  case,  for  the 
reason  aforesaid^"  This  example  shows  what  was  Littleton's 
true  meaning.  He  was  not  thinkintj,  either  in  this  section  or 
in  the  one  next  before  it,  of  the  husband  or  wife  being  the  stock 
of  descent,  instead  of  some  earlier  ancestor.  He  was  laying 
down  a  general  rule,  applicable  to  dower  as  well  as  to  curtesy; 
namely,  that  if  the  issue  that  might  have  been  born  in  the 
one  case,  or  that  were  born  in  the  other,  of  the  surviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their 
deceased  parent,  by  right  of  representation  of  such  parent, 
then  the  surviving  parent  was  not  entitled  to  dower  in  the 
one  case,  or  to  curtesy  in  the  other.  It  is  plain  that,  in  the 
example  just  adduced,  the  issue  of  the  husband  by  his  second 
marriage  could  not  possibly  inherit  his  estate,  which  was 
given  to  him  and  the  heirs  of  his  body  by  his  first  wife ;  the 
second  wife,  therefore,  was  excluded  from  dower  out  of  this 
estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and 
the  heirs  of  her  body  by  her  first  husband,  it  is  indisputable 
that,  for  a  precisely  similar  reason,  her  second  husband  could 
not  claim  his  curtesy  on  having  issue  by  her  ;  for  such  issue 
could  not  possibly  inherit  their  mother's  estate.  All  that 
Littleton  then  intended  to  state  with  respect  to  curtesy,  was 
the  rule  laid  down  by  the  Statute  de  Donis  (6),  which  pro- 
vides that,  where  any  person  gives  lands  to  a  man  and  his 
wife  and  the  heirs  of  their  bodies,  or  where  any  person  gives 
lands  in  frankmarriage,  the  second  husband  of  any  such 
woman  shall  not  have  any  thing  in  the  land  so  given,  after 
the  death  of  his  wife,  by  the  law  of  England,  nor  shall  the 
issue  of  the  second  husband  and  wife  succeed  in  the  inhe- 
ritance (c).  When  the  two  sections  of  Littleton  are  read  con- 
secutively, without  the  introduction  of  Lord  Coke's  Com- 
mentary, their  meaning  is  apparent ;  and  the  intervening 
commentary  not  only  puts  the  reader  on  the  wrong  clue,  but 

(6)  13  Edw.  I.  c.  1. 

(c)  See  Bac.  Abr.  tit.  Curtesy  of  England,  (C),  1. 
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hinders  his  recovery  of  the  right  one,  by  removing  to  a  dis- 
tance the  explanatory  context. 

If  our  construction  of  Littleton  be  the  true  one,  it  throws  some 
light  on  the  question  discussed  in  Appendix  (A),  on  the  course 
of  descent  amongst  coparceners.  We  there  endeavoured  to 
show  that  the  issue  of  a  coparcener  always  stood  in  the  place 
of  their  parent,  by  right  of  representation,  even  where  de- 
scent was  traced  from  some  more  remote  ancestor  as  the 
stock.  Littleton,  with  this  view  of  the  subject  in  his  mind, 
and  never  suspecting  that  any  other  could  be  entertained, 
might  well  speak  generally  of  issue  inheriting  as  heir  to  their 
parent,  even  though  the  share  of  the  parent  might  have 
descended  to  the  issue  as  heir  to  some  more  remote  ancestor. 
The  authorities  adduced  in  Appendix  (A)  thus  tend  further 
to  explain  the  language  of  Littleton  ;  whilst  the  language  of 
Littleton,  as  above  explained,  illustrates  and  confirms  the 
authorities  previously  adduced. 

Having  at  length  arrived  at  the  true  principles  of  the  old 
law,  the  application  of  them  to  the  state  of  circumstances 
produced  by  the  new  law  of  inheritance  will  be  very  easy. 
A  coparcener  dies  leaving  a  husband  who  has  had  issue  by 
her,  and  leaving  one  or  more  sisters  surviving  her.  The 
descent  of  her  share  is  now  traced  from  their  common  parent, 
the  purchaser.  But,  in  tracing  this  descent,  we  have  seen, 
in  Appendix  (A),  that  the  issue  of  the  deceased  coparcener 
would  inherit  her  entire  share  by  representation  of  her.  And 
the  condition  which  will  entitle  her  husband  to  curtesy  out  of 
her  share  appears  to  be,  that  liR  issue  might  possibly  in- 
herit the  estate  by  right  of  representation  of  their  deceased 
mother.  This  condition,  therefore,  is  obviously  fulfilled, 
and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled 
to  curtesy  out  of  the  whole  of  her  share.  But,  in  order 
to  arrive  at  this  conclusion,  it  seems  that  we  must  admit, 
first,  that  Lord  Coke  has  endeavoured  to  support  the  law  by 
one  reason  too  many ;  and,  secondly,  that  one  laudatory 
flourish  of  Blackstone  has  been  made  without  occasion. 


391 


(    392     ) 


APPENDIX    (D). 

Referred  to  p.  221. 


If  the  rule  of  perpetuity,  which  resti'ains  executory  interests 
within  a  hfe  or  lives  in  being,  and  twenty-one  years  after- 
wards, be,  as  is  sometimes  contended  (a),  the  only  limit  to  the 
settlement  of  real  estate  by  way  of  remainder,  the  following 
limitations  would  be  clearly  unobjectionable  : — To  the  use  of 
A.,  a  living  unmarried  person,  for  life,  with  remainder  to  the 
use  of  his  first  son  for  life,  with  remainder  to  the  use  of  the 
first  son  of  such  first  son,  born  in  the  lifetime  of  A.,  or  within 
twenty-one  years  after  his  decease,  for  life,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  such  first  son  of  such 
first  son  of  A.,  born  in  the  lifetime  of  A.,  or  within  twenty- 
one  years  after  his  decease,  successively  in  tail  male,  with 
remainder  to  the  use  of  the  first  son  of  the  first  son  of  A., 
born  in  his  lifetime,  or  within  twenty-one  years  after  his  de- 
cease, in  tail  male,  with  remainder  to  the  use  of  the  second 
son  of  such  first  son  of  A.,  born  in  the  lifetime  of  A.,  or 
within  twenty-one  years  after  his  decease,  for  life,  with  re- 
mainder to  the  use  of  his  first  and  other  sons,  born  in  the 
lifetime  of  A.,  or  within  twenty-one  years  after  his  decease, 
successively  in  tail  male,  with  remainder  to  the  use  of  the 
second  son  of  the  first  son  of  A.,  born  in  his  lifetime,  or 
within  twenty-one  years  after  his  decease,  in  tail  male,  with 
remainder  to  the  use  of  the  third  son  of  such  first  son  of  A., 
born  in  the  lifetime  of  A.,  or  within  twenty-one  years  after 
his  decease,  for  life,  with  remainder  to  the  use  of  his  first  and 
other  sons,  born  as  before,  successively  in  tail  male,  with 
remainder  to  the  use  of  such  third  son  of  the  first  son  of  A., 
born  as  before,  in  tail  male,  with  like  remainders  to  the  use 
of  the  fourth  and  every  other  son  of  such   first  son  of  A., 

(a)  Lewis  on  Perpetuity,  p.  408,  et  seq. 
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born  as  before,  for  life  respectively,  followed  by  like  re- 
mainders to  the  use  of  their  respective  first  and  other  sons, 
born  as  before,  successively  in  tail  male,  followed  by  like 
remainders  to  the  use  of  themselves  in  tail  male ;  with 
remainder  to  the  use  of  the  first  son  of  A.  in  tail  male  ; 
with  remainder  to  the  use  of  the  second  son  of  A.  for  life; 
with  similar  remainders  to  the  use  of  his  sons,  and  sons' 
sons,  born  as  before ;  with  remainder  to  the  use  of  such 
second  son  of  A.  in  (ail  male,  and  so  on. 

It  is  evident  that  every  one  of  the  estates  here  limited 
must  necessarily  arise  wilhin  a  life  in  being  (namely,  that  of 
A.),  and  twenty-o/ie  years  afterwards.  And  yet  here  is  a 
settlement  which  will  in  all  probability  tie  up  the  estate  for 
three  generations  ;  for  the  eldest  son  of  a  man's  eldest  son  is 
very  frequently  born  in  his  lifetime,  or,  if  not,  will  most  pro- 
bably be  born  within  twenty-one  years  after  his  decease. 
And  great  grandchildren,  though  not  often  born  in  the  life- 
time of  their  great  grandfatlier,  are  yet  not  unusually  born 
within  twenty-one  years  of  his  death.  Now  if  a  settlement 
such  as  this  vvere  legal,  it  would,  we  may  fairly  presume, 
have  been  adopted  before  now ;  for  conveyancers  are  fre- 
quently instructed  to  draw  settlements  containing  as  strict  an 
entail  as  possible  ;  and  the  Court  of  Chancery  has  also  some- 
times had  occasion  to  carry  into  effect  executory  trusts  for 
making  strict  settlements.  In  these  cases  it  would  be  the 
duty  of  the  draftsman,  or  of  the  Court,  to  go  to  the  limit  of 
the  law  in  fettering  the  property  in  question.  But  it  may  be 
safely  asserted,  that  in  no  single  case  has  a  settlement,  such 
as  the  one  suggested,  been  drawn  by  any  conveyancer,  much 
less  sanctioned  by  the  Court  of  Chancery.  The  utmost  that 
on  these  occasions  is  ever  done  is  to  give  life  estates  to  all 
living  persons,  with  remainder  to  their  first  and  other  sons 
successively  in  tail  male.  As,  therefore,  the  best  evidence  of 
a  man's  having  had  no  lawful  issue  is  that  none  of  his  family 
ever  heard  of  any,  so  the  best  evidence  that  such  a  settlement 
is  illegal  is  that  no  conveyancer  ever  heard  of  such  a  draft 
being  drawn. 
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Referred  to  pp.  296,  298. 


The  Manor  of  J      A  General  Court  Baron  of  John  Freeman 
Fairfield  in    f  Esq.  Lord  of  the  said  INIanor  holden  in  and 
the  County  of /for  the  said  Manor  on  the  1st  day  of  January 
Middlesex.     J  in   the   third   year  of  the  reign  of  our  So- 
vereign Lady  Queen  Victoria  by  the  Grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and  in  the  year  of  our  Lord  1840 
Before  John  Doe  Steward  of  the  said  Manor. 


Consideration. 


Surrender. 


Parcels. 


Estate. 


At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of 
this  manor  and  in  consideration  of  the  sum  of  .£1000  of  lawful 
money  of  Great  Britain  to  him  in  hand  well  and  truly  paid 
by  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  Esq. 
in  open  Court  surrenders  into  the  hands  of  the  lord  of  this 
manor  by  the  hands  and  acceptance  of  the  said  steward  by  the 
rod  according  to  the  custom  of  this  manor  All  that  messuage 
&c.  {here  describe  the  premises)  with  their  appurtenances 
(and  to  which  same  premises  the  said  A.  B.  was  admitted  at 
a  general  Court  holden  for  this  manor  on  the  12th  day  of 
October  1838)  And  the  reversion  and  reversions  remain- 
der and  remainders  rents  issues  and  profits  thereof.  And  all 
the  estate  right  title  interest  trust  benefit  property  claim  and 
demand  whatsoever  of  the  said  A.  B.  in  to  or  out  of  the 
same  premises  and  every  part  thereof  To  the  use  of  the 
said  C.  D.  his  heirs  and  assigns  for  ever  according  to  the 
custom  of  this  manor. 


Admittance.  Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be 

admitted  to  all  and  singular  the  said  customary  or  copyhold 
hereditaments  and  premises  so  surrendered  to  his  use  at  this 
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Court  as  aforesaid  to  whom  the  lord  of  this  manor  by  the 

said  steward  grants  seisin  thereof  by  the  rod     To  have  and  Habendum. 

To  HOLD  the  said  messuage  hereditaments  and  premises  with 

their  appurtenances  unto  the  said  C.  D.  and  his  heirs  to  be 

holden  of  the  lord  by  copy  of  court  roll  at  the  will  of  the 

lord  according  to  the  custom  of  this  manor  by  fealty  suit  of 

court  aud  the  ancient  annual  vent  or  rents  and  other  duties 

and  services  therefore  due  and  of  right  accustomed     And  so 

(saving  the  right  of  the  lord)  the  said  C.  D.  is  admitted  tenant 

thereof  and  pays  to  the  lord  on  such  his  admittance  a  fine 

certain  of  .£50  and  his  fealty  is  respited.  Fine  £50. 

(Signed)  John  Doe  Steward. 
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Referred  to  p.  331. 


In  order  to  understand  the  effect  of  the  Act  to  render  the 
assignment  of  satisfied  terms  unnecessary  (o),  it  is  desirable 
that  we  should  first  retain  a  clear  recollection  of  what  a  term 
What  a  term  of  of  years  actually  is.      A  term  of  years  is  the  legal  expression 
years  is.  ^^^   ^^^^   estate  or   interest   which  is  vested  in  a   tenant,  to 

whom  a  lease  of  lands  has  been  granted  for  a  definite 
nuiTibcr  of  years.  Thus,  if  a  lease  be  made  to  a  man  for 
seven  years,  the  estate  or  interest  which  he  thereby  acquires 
is  called  his  "  term  of  years."  This  estate  or  interest  com- 
prises the  following  particulars, — a  right  of  entry  upon  the 
lands,  a  right  of  exclusive  enjoyment  of  them  during  the 
given  period,  and  also  a  right  to  bequeath  this  estate  or 
interest  by  his  will,  or  to  assign  it  by  deed  in  his  lifetime. 
This  estate  or  interest,  being  of  a  legal  nature,  is  recognised 
The  existence  ^^^^  maintained  by  the  courts  of  law  ;  and  if  any  dispute 
of  a  term  is  de-  should  arise,  a  court  of  law  is  the  tribunal  in  which  the 
courts  of  law.  existence  or  non-existence  of  this  term  will  be  decided.  If, 
in  any  given  case,  every  court  of  law  should  consider  that 
this  term  is  a  subsisting  term,  then  unquestionably  it  is 
subsisting.  But  if  the  courts  of  law  should  consider  that 
it  is  not  subsisting,  then  certainly  it  is  not  subsisting ;  for 
the  word  consider  is  the  technical  term  always  employed 
in  the  judgments  of  the  courts  of  law,  and  no  stronger  ex- 
pression is  made  use  of(6).  If  the  term  be  subsisting,  then 
the  rights  and  privileges  above  enumerated  will  continue 
to  subsist  until  the  end  of  the  term.  But  if  the  term  be  not 
subsisting,  then  such  rights  and  privileges  have  ceased  for 
ever.  A  new  term,  with  new  and  similar  rights  and  pri- 
vileges,  may  certainly  be  granted ;    but  such  term  clearly 

(a)  Stat.  8  &  9  Vict.  c.  112.  (/;)  3  Black.  Com.  p.  396. 
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is  not,  and  cannot  be  the  same  term  as  had  previously  ceased 
to  exist ;  much  less  is  it  possible  for  the  power  of  parlia- 
ment, or  any  other  power,  to  cause  these  substantial  rights 
and  privileges  to  exist,  and  yet  not  to  exist  at  the  same 
time.  If  the  term  subsists,  then  the  tenant  must  needs  have 
the  rights  and  privileges  in  which  the  very  existence  of  the 
term  consists.  If  the  term  does  not  subsist,  then  the  iden- 
tical rights  and  privileges  which  constitute  the  term  must 
necessarily  cease  to  subsist  also.  Similar  rights  and  pri- 
vileges may  no  doubt  be  conferred,  or,  in  other  words,  a 
new  term  may  be  created  ;  but  it  is  very  obvious  that  such 
term  cannot,  in  the  nature  of  things,  be  the  selfsame  term  as 
had  previously  ceased. 

Now  nothing  is  clearer  than  that  a  term  of  seven  years  All  terms,  of 

and  a  term  of  one   thousand  years  stand  in  law  precisely  on  whatever  length, 

■'  I  J  stand  on  tlie 

the  same  footing  (c).      Both  are  interests  of  the  same  nature,  same  footing. 

although  one,  being  so  much  longer,  is  practically  of  far 
more  value  than  the  other.  A  term  of  seven  years  is  quite 
as  capable  of  being  assigned  to  a  trustee  to  attend  the 
inheritance,  as  a  term  of  one  thousand ;  and  if  so  assigned, 
it  would  lose  nothing  of  its  substantial  character.  And 
whatever  loose  opinions  may  be  afloat  to  the  contrary,  it 
is  well  established  law,  that  a  term  of  one  thousand  years, 
whether  held  in  trust  to  attend  the  inlieritance,  or  upon  any 
other  trusts,  is  in  a  court  of  law  considered  to  be,  and  there- 
fore actually  is,  an  estate  consisting  of  as  substantial  rights  and 
privileges  in  every  respect,  as  a  term  of  seven  years  granted 
by  an  ordinary  lease. 

But  a  term  of  one  thousand  years  as  well  as  a  term   of  Difference 

seven    must   necessarily,    at   some    time,    come    to  an   end,  between  a  term 

•"  '  .  .  .     and  the  lee 

Beyond  a  thousand  years  from  the  date  of  its  creation,  it  simple. 

cannot  possibly  exist.     In  this   respect  both   terms  equally 

differ  from  an  estate  in  fee  simple,  which  may  last  for  ever 

and  ever.     Accordingly,  an  estate  in  fee  simple,  even  though 

subject  to  a  prior  term  of  one  thousand  years,  is   regarded 

in  law  as  an  interest  of  greater  moment  than  the  term  of 

(c)  Ante,  p.  309. 
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years  ;  altliough  it  is  clear  tliat,  practically,  all  the  value 
consists  in  the  term  (supposing  no  rent  be  payable),  and 
the  fee  simple,  subject  to  the  term,  is  practically  worth 
nothing.  The  subject  may,  perhaps,  be  illustrated  by  a 
mathematical  proposition.  It  is  quite  clear  that  7  +  cc  = 
1000  -|-  cc  (d);  and  so  in  law  a  term  of  seven  years  added 
to  the  fee  simple  is  together  precisely  equivalent  to  a  term 
of  one  thousand  years  added  to  the  fee  simple ;  and,  whether 
an  estate  in  fee  simple  be  subject  to  a  term  of  seven  years,  or 
to  a  term  of  one  thousand  years,  or  to  no  term  at  all,  it  is 
dealt  with  in  law  in  precisely  the  same  manner. 

The  nature  of  Let  us  now  suppose  that  A.  is  the  owner  of  an  estate  in 

an  attendant         />-i-ii  ,•  ,  c  i  i 

x^yfn.  ^^^  Simple  in  lands,  subject  to  a  term  ot  one  thousand  years 

vested  in  A',  in  trust  for  A.,  his  heirs  and  assigns,  and  to 
attend  the  inheritance.  The  state  of  the  title  is  then  as 
follows : — A',  is  legally  entitled  to  enter  upon  the  lands,  and 
to  hold,  enjoy  and  dispose  of  them  for  a  thousand  years  to 
come.  A.  is  legally  entitled  to  the  reversion  in  fee  simple  to 
him  and  his  heirs  for  ever,  expectant  on  the  determination 
of  the  one  thousand  years.  But  another  element  must  now 
Law  and  equity  be  introduced.  In  this  country  there  exist  two  separate 
separate  sys-  systems  of  jurisprudence,  the  system  of  law,  and  the  system 
of  equity  :  these  two  systems  are  essentially  distinct  the  one 
from  the  other  (e).  The  system  of  law  is  that  which  gives 
existence  to  estates  in  land  :  the  system  of  equity  controuls 
such  estates  when  existing,  and  obliges  those  who  hold  them 
to  make  such  use  of  them  as  equity  may  require ;  and  the 
Court  of  Chancery  is  now  the  only  court  which  maintains  an 
equitable  jurisdiction.  In  the  case  we  have  stated  then, 
although  A',  enjoys  and  may  assert  all  the  above-mentioned 
rights  and  privileges,  yet  equity  will  compel  him  to  assert 
and  hold  them  exclusively  for  the  benefit  of  A.,  his  heirs  and 
assigns,  for  whom  he  has  declared  himself  a  trustee.  And  if 
A.  should  require  him  to  surrender  the  term  to  himself,  the 
Court  of  Chancery  will  compel  A',  to  execute  a  deed  of  sur- 
render for  that  purpose.     By  such  a  deed,  all  those  legal  and 

(d)  cc  is  the  mathematical  symbol  for  infinity. 

(e)  Ante,  p.  138. 
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substantial  rights  and  privileges  which  previously  belonged 
to  A',  and  were  vested  in  him,  not  in  imagination  but  in 
reality,  will  at  once  be  transferred  to  A.  ;  and  the  Court  of 
Chancery  has  no  power  to  transfer  them  otherwise  than  by 
compelling  A',  to  execute  a  surrender  such  as  the  courts  of 
law  will  consider  effectual. 

This  then  being  the  state  of  the  title,  let  us  suppose  that  Example. 

A.  marries,  and  in  contemplation  of  his  marriage  settles  the 
lands,  in  which,  at  law,  he  has  only  this  reversion,  to  the  use 
of  himself  for  his  life,  and  after  his  decease  to  the  use  of  the 
eldest  son  to  be  born  of  the  marriage  (whom  we  shall  call 
X.),  and  his  heirs.  The  settlement  being  made  for  a  valuable 
consideration,  is  a  valid  one  ;  but  being  made  without  any 
investigation  of  the  title,  the  important  term  of  one  thousand 
years  vested  in  A',  is  overlooked.  This  is  an  occurrence 
that  happens  every  day ;  and  if  all  parties  are  honest  no 
harm  can  arise  ;  for  A',  being  a  trustee  for  A.,  his  heirs  and 
assigns,  would,  when  informed  of  the  settlement,  be  a  trustee 
for  the  persons  entitled  under  it.  A.  being  tenant  for  life 
under  the  settlement,  is,  according  to  the  rule  of  law,  entitled 
to  the  custody  of  the  title  deeds  {f)  ;  for  no  owner  of  a  mere 
term  of  years,  however  long,  is  considered  in  law  to  be  enti- 
tled to  the  custody  of  deeds  which  relate  to  the  fee  simple. 
The  custody  of  the  deeds  presents  to  A.  a  great  temptation, 
and  induces  him  to  commit  a  fraud :  he  suppresses  the  deed 
of  settlement,  and  sells  the  whole  estate  to  B.  as  though  he 
were  entitled  to  the  fee  simple.  B.  has  the  title  investigated 
in  the  usual  manner,  and  discovers  the  term  of  one  thousand 
years  vested  in  A', ;  but  there  is  no  possibility  of  his  dis- 
covering the   settlement,  which   A.   has  put  out  of  the  way. 

B.  accordingly  takes  a  conveyance  from  A.,  which  purports  to 
be  a  conveyance  of  the  fee  simj)le,  but  which  in  reality  only 
conveys  A.'s  life  interest  in  the  reversion  expectant  on  the 
determination  of  the  term  of  one  thousand  years.  At  the 
same  time,  however,  B.  procures  from  A',  an  assignment  of 
this  term  of  one  thousand  years  to  B'.,  a  trustee  for  himself 
(B.),  his  heirs  and  assigns.     A.  then  dies,  and  the  life  interest 

(/)  Ante,  p.  357. 
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Nature  of  the 
protection 
ailbriJed  by  a 
term  of  years. 


which  A.  had  conveyed  to  B.  consequently  ceases.  B.  then 
has  no  estate  at  law  left  vested  in  himself;  and  X.  having 
discovered  the  settlement,  claims  the  lands,  thinking  that  now 
A.  is  dead,  he  is  himself  entitled  to  the  immediate  possession. 
In  this,  however,  he  is  mistaken.  B,  sets  up  (as  it  is  said) 
the  term  of  one  thousand  years  vested  in  B'.,  his  trustee. 
It  is  clear  that  B'.  is  entitled  to  the  ownership  and  enjoyment 
of  the  lands  for  the  residue  of  the  term  of  one  thousand 
years,  and  this  he  holds  in  trust  for  B.,  and  for  B.  only. 
This  term  then  is  said  to  afford  to  B.  a  protection  against 
the  claiin  of  X. ;  but  the  nature  of  this  protection  is  now 
sufficiently  obvious.  The  term  of  years  vested  in  B'.  is  not 
a  mere  hollow  shield  to  be  used  as  a  defensive  weapon  only 
in  the  courts  of  law  ;  the  term  protects  B.  against  the  claim 
of  X.,  simply  because  this  term  is  a  substantial  existence, 
carrying  with  it  the  right  to  enter  into,  hold,  enjoy  and 
dispose  of  the  land  for  nearly  one  thousand  years  to  come. 
The  existence  of  the  term  is  the  very  essence  of  the  pro- 
tection. So  long  as  the  term  exists,  B.  can  enjoy  it  tlirough 
the  intervention  of  B'.,  his  trustee ;  and  when  the  thousand 
years  are  ended,  but  not  before,  the  estate  of  X.  will  come 
into  possession.  If  this  term  should  cease  at  any  ])eriod 
prior  to  its  natural  expiration,  B'.  will  have  so  much  the  less 
interest  in  the  land  to  hold  for  the  benefit  of  B. ;  and  at  the 
moment  of  the  cesser  of  the  term,  X.  will  become  entitled 
to  the  possession.  If  the  term  is  gone,  it  is  gone  for  ever, 
and  with  it  all  the  protection  it  can  afford ;  if  it  exists,  it 
must  exist  with  the  attributes  which  constitute  its  existence, 
otherwise  it  cannot  be  identical  with  itself. 


Effect  of  the 
8  &  9  V^ict. 
c.  112,  s.  1. 


Having  now  gained  a  clear  idea  of  the  nature  of  attendant 
terms,  and  of  the  protection  which  they  afford,  let  the  reader 
recur  to  the  first  section  of  the  act  to  render  the  assignment 
of  satisfied  terms  unnecessary  ("•)  ;  and  let  him  suppose  that 
the  sale  from  A.  to  B.  has  taken  place  under  the  circum- 
stances above  described,  that  the  terra  of  one  thousand  years 
has  been  duly  assigned  to  B'.,  his  trustee,  and  that  A.  the 
vendor  is  yet  alive.     The  act  now  passes.      The  term  of 


(g)  Ante,  p.  330. 
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years  is  eviclentl)-  one  attendant  on  the  reversion  by  express 
declaration  within  tlie  meaning  of  the  act;  and  the  act  enacts 
that  it  shall  absolutely  cease,  except  that,  although  made  to 
cease,  it  shall  afford  to  every  person  the  same  protection  as 
it  would  have  afforded  to  him  if  it  had  continued  to  subsist, 
and  shall  for  the  purpose  of  such  protection  be  considered 
in  every  court  of  law  and  of  equity  to  be  a  subsisting  term. 
After  what  has  been  said,  the  reader  will  have  little  difficulty 
in  perceiving  that  this  enactment  carries  contradiction  on  the 
face  of  it.  If  the  term  be  merged,  then  it  cannot  subsist  in 
law ;  and  if  it  subsist  in  law,  then  it  cannot  be  merged.  It  is 
evident  that,  in  the  example  we  have  given,  B.'s  protection, 
when  A.  is  dead,  will  essentially  consist  in  the  duration  of 
the  term  in  its  length  and  breadth,  and  with  all  its  accom- 
panying attributes.  If  the  term  ceases  but  for  a  moment, 
B.'s  protection  is  gone  for  ever ;  and  if  li.'s  protection  is  to 
be  available  at  law,  then  the  term  must,  for  the  remainder 
of  the  thousand  years,  still  continue  to  be  vested  in  his 
trustee.  Surely  the  legislature  did  not  intend  to  deprive 
B.  of  any  part  of  his  protection  ;  and  if  this  be  the  case, 
then  the  act,  in  this  instance,  stultifies  itself  and  becomes  a  Tlie  act  becomes 
nullity.  ^  ""'l''y- 

The  incumbrance,  however,    created    by   A.  and  against  xhe  incum- 

which  the  term  of  years  vested  in  B'.  is  to  protect  B.,  may  l^'an-e  may  be 

1  1     ,      r.         •       1  *  1  -"^    partial. 

not  extend  to  the  whole  fee  sunple ;   thus  A.  may,  upon  his 

marriage,   have    merely  granted   a   rent-charge   by  way  of 

jointure  to  his  intended  wife  (whom  we  may  call  Y.)  for  her 

life,  in  case  slie  should  survive  him.     If  now  Y.  should  be 

living  at  the  time  of  the  passing  of  the  act,  the  existence  of 

the  term  will  still  be  as  necessary  to  afford  to  B.  protection 

at  law  against  the  claim  of  Y.,  as  it  would  have  been  to  aflbrd 

protection  at  law  against  the  claim  of  X.;  but   after   Y.'s 

decease  such  protection  will  not  be  required,  and  the  merger 

of  the  term  after  that  time    might    take  place  without  any 

diminution  of  B.'s  protection.     The  merger,  however,  which 

takes  place  under  the  act,  is  confined  to  a  single  day,  namely, 

the  31st  of  December,  1845  ;  and  if  the  act  has  not  merged 

the  term  on  that  day,  it  contains  no  provision  for  its  merger 

at  any  subsequent  date,  for  the  second  section  of  the  act  is 

I)  n 


-102  \rpKNi)ix. 

clearly  inapplicable  to  this  case.  Whether,  therefore,  the 
inciimhraiice  against  which  the  protection  is  to  subsist,  extend 
to  the  whole  fee  simple,  or  he  merely  a  partial  interest,  it 
seems  equally  to  follow  that,  if  such  incumbrance  is  existing 
on  the  .'ilst  of  December,  181  ">,  the  term  must  continue  to 
subsist  at  law ;  and  if  it  escape  the  destruction  inflicted  on 
that  day,  it  will  still  remain  as  subsistini^  as  l)efore. 

I'lieie  may  be  r,ut   in   the   great  majority  of  cases,   there   can   be   little 

bia'nces'  doubt  that,  on  the  .'31st  of  December,  1845,  there  existed  no 

incumbrances  against  which  any  protection  was   required  to 
bo  afforded  by  attendant  terms  :   in   all   these  cases,   there- 
fore, the  act  may  operate  ;  and  as  every  act  of  the  legislature, 
whatever   be   its    origin    or   its   aim,    is   entitled    to   the   co- 
operation of  the  courts  of  judicature,  the  judges  will  doubt- 
less hold   that,   in  such  cases,   the  terms  are  merged.     But 
Tlie  courts  of      here  again  arises  a  difliculty  of  no  ordinary  kind.    The  courts 
law  must  (lecRle  ^p  j.^^^.  ,j,.g  ^^^^^    ^;^j.  ^]jg  j|,.j,(.  ^^^^-^^^    invested  with   an  equitable 
an  equauble  ....  .  .  .  . 

(luesiion.  jurisdiction,  without   being  i'urnished  with  proper  machinery 

ibr  giving  it  effect ;  for  it  is  evident  that  no  court  of  law  can 
now  determine  wliether  or  not  any  satisfied  attendant  term  is 
in  existence,  without  having  first  solved  that  most  difficult 
of  eguitnhle  problems,  Is  any  person  entitled  to  be  protected 
by  it?(//) 

Confusion  of  The  inconsistency  of  the  act  seems  to  have  arisen  from  a 

law  and  equity,  confused  notion  of  tlie  different  systems  of  law  aiul  equity. 
A  term  may  no  doubt  exist  at  law,  and  yet  e(juity  may  pre- 
vent the  legal  owner  from  i)articipating  in  the  enjoyment  of 
it ;  of  which,  indeed,  we  have  already  had  an  instance  in  tlie 
case  of  13  .  the  trustee,  who  held  his  term  solely  for  the  benefit 
of  B.  And  in  the  sanjc  way,  a  term  may  cease  to  exist  at 
law,  and  yet  equity  may  oblige  the  owner  of  the  fee  simple 
to  grant  a  new  term  of  equal  length,  and  may  put  him  in 
prison  if  he  refuse  to  obey.  It  is  possible  then,  for  a  term, 
though  ceased  at  law,  to  be  considered  in  cqnitJ/  as  affording 
the  same  protection  as  if  it  subsisted  ;  but  that  it  should  be 
so  considered  at  law,  is   contradictory  and  impossible.     The 

(/i)  ScO  Doe  il.  Vadaalailer  v.  Price,   16  M,  &  W.  603,  614. 


APPENDIX.  403 

idea  of  the  act  is  said  to  liave  been  suggested  by  the  clause  f^Jause  for 

c  •  1  1  •  1    1        1  11      •  1    merging  attend- 

ior  merging  attendant  terms,  which  has  been  usually  inserted  ^^^  ,g,.°s  ;„  i|,g 

in  railway  acts,  and   which  is  now  generally   enacted  for  all  Lands  Clauses 
,  ,.  1         ,  •  ,        ,  r.  1-  I     •        1  •  •  Consolidation 

public  undertakings,  by  the  act  tor  consolidating  the  provisions  ^^.j^ 

usually  inserted  in  acts  of  that  nature.  The  enactment  is  as 
follows  : — That  conveyances  of  land  so  purchased  "  shall 
operate  to  merge  all  terms  of  years  attendant  by  express 
declaration,  or  by  construction  of  law,  on  the  estate  or  in- 
terest so  thereby  conveyed  ....  but,  although  terms  of  years 
be  thereby  merged,  they  shall  in  equity  afford  the  same  pro- 
tection as  if  they  had  been  kept  on  foot  and  assigned  to  a 
trustee  for  the  promoters  of  the  undertaking  to  attend  the 
reversion  and  inheritance  (i)."  This  is  consistent  and  in- 
telligible. The  promoters  of  such  undertakings  take  care  to 
get  the  possession  of  their  lands  when  they  pay  their  purchase 
money,  and  all  they  want  is  a  good  holding  title.  Supposing 
that  the  merger  of  a  term  should  give  another  person  a  legal 
right  of  entry  into  the  lands  they  have  purchased,  it  will  be 
quite  sufficient  for  the  purposes  of  the  undertaking,  if  equity 
is  ready  to  prevent  that  legal  right  from  being  put  into  ope- 
ration. But  such  a  protection  would  not  always  suffice  an 
ordinary  purchaser,  who,  buying  for  investment,  does  not 
always  obtain  the  actual  occupation  of  the  lands,  and  who 
may  have  to  proceed  at  law  offensively,  by  ejecting  an  in- 
truder, as  well  as  defensively,  by  resisting  a  claim ;  and  who, 
moreover,  may  wish  to  sell  again,  and  will  then  be  obliged  to 
furnish  a  purchaser  with  a  title  valid  both  at  law  and  in  equity. 
To  effect  this  object,  and  at  the  same  time  to  merge  attendant 
terms,  has  been  the  aim  of  the  act  under  consideration,  and 
we  trust  that  it  is  by  this  time  made  apparent  that  it  has 
attempted  an  impossibility. 

Under  these  circumstances  the  question  arises,  what  is  to  ^yhat  is  to  be 

be  done  with  attendant  terms?     Terms  of  years   attendant  done  witli  at- 

,      .   ,      .  ,      ,  ^        ^-  i'  1  r  tendant  leims  1 

upon  tlie  inheritance,  merely  by  construction  ot  law,   are  ot 

course  merged,  and  cannot  any  longer  be  assigned.     And  if 

our  reasoning   be  just,  it    will  appear    that    some   satisfied 

terms  of  years,  which,  on  the  31st  of  December,  1845,  wore 

attendant  on  the  inheritance,  by  express  declaration,  are  now 

(/)  8&9  Vict.  c.  18,  F.  81. 

T)  T>  2 
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merged  by  reason  of  their  not  having  been  roquired  on  tliat 
(lay  to  aftord  any  protection  at  hivv  ;  whilst  others,  being 
required  for  the  purposes  of  protection,  must  now  be  re- 
garded as  subsisting.  If  therefore  any  purchaser  should 
have  good  reason  to  believe  that,  on  the  3 1st  of  December, 
1845,  there  existed  no  incumbrance  against  which  his  vendor 
required  protection  at  law,  then  such  a  term  may  safely  be 
treated  as  merged,  and  no  assignment  should  of  course  be 
made.  But  if  the  purchaser  should  suspect  that  any  such 
incumbrance  then  existed,  and  much  more,  if  he  has  actual 
notice  of  the  fact,  then  it  seems  to  follow  from  what  we  have 
said,  that  an  assignment  of  this  term,  on  the  chance  of  its 
existing,  should  still  be  made  to  a  trustee  for  the  purchaser. 
It  is  true  that  tb.e  act  provides  that  the  term  shall  aHbrd  the 
same  protection  as  it  would  have  afforded,  had  it  not  been 
assigned  or  dealt  with  after  the  31st  of  December,  1845. 
And  this  provision  will  no  doubt  be  sufficient  in  equity  to 
prevent  the  purchaser  from  obtaining  any  protection,  by 
means  of  his  term,  from  the  incumbrances  of  his  immediate 
vendor.  Thus,  in  the  example  we  have  already  given,  if  B., 
after  the  passing  of  the  act,  were  to  sell  to  C,  C.  woidd  not 
be  allowed,  by  obtaining  an  assignment  of  the  term  to  a 
trustee  for  himself,  to  gain  protection  against  any  incumbrance 
which  might  have  been  created  by  B.  At  the  same  time,  the 
protection  which  B.  had  against  the  incumbrances  of  A.,  is, 
by  the  bargain,  to  belong  to  C. ;  and  the  legal  term  of  years, 
in  which  this  protection  at  law  essentially  consists,  should 
therefore  be  assigned  to  a  trustee  for  C.'s  benefit.  In  the 
first  case  we  have  put  (A),  the  term  of  years  is,  indeed,  all 
that  B.  has  to  enjoy  or  dispose  of;  and  it  would  be  very 
hard  if  he  were  not  allowed  to  procure  an  assignment  of  it  to 
be  made  to  a  purchaser  from  himself  (/). 

(k)  Ante,  p.  391t.  lirulla  sliould  thenceforth  be  left  at 
(/)  Suppose  that  Parliament,  home,  provided  nevertheless,  that 
anxious  to  relieve  the  public  from  every  umbrella,  although  iheieby 
the  great  inconvenionce  of  carrying  directed  to  be  left  at  home,  sliould 
about  umbrellas,  were  to  pass  an  alFord  to  its  owner  when  he  should 
act  "  to  render  the  carrying  about  go  out  in  the  wet,  the  same  pro- 
of umbrellas  unnecessary,"  and  were  tection  against  the  rain  as  it  would 
accordingly  to  enact  that  every  iim-  iinve  atVorded   him   had   he  held   it 
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It  may  be  said  that  the  very  object  of  the  act,  as  expressed    ibe  object  of 

in  its   title,    is    to   render   the  assignment  of  satisfied  terms  '''^.  ^'^^  ^''|  ""'^ 

•  ,  ,1   ultimately  be 

unnecessary  ;  and   that  by  tiie  construction    ^ve  have  placed  defeated. 

on  it,  this  object  will  be  defeated.  This,  however,  is  not  the 
case :  in  process  of  time  the  object  of  the  act  will  be 
effectually  answered  ;  for  when  such  a  length  of  time  shall 
have  elapsed,  that  incumbrances  existing  on  the  31st  of 
December,  ISl.j,  shall  be  barred  by  the  Statute  of  Limi- 
tations (m),  there  will  then  be  no  motive  for  keeping  on  foot 
any  attendant  terms  which  were  in  existence  on  that  day. 
The  assignment  of  satisfied  terms  will  then  have  become 
unnecessary.  Ere,  then,  however,  it  may  be  safely  pre- 
dicted, the  act  will  either  have  been  explained  and  amended, 
or  repealed. 

A   minor   objection  to  the  act  is,   that  it   will  render   un-  '|i,g  ^^,^  ^^ 

marketable  some  titles  which  previously   were  not  so.     The  render  some 

,,  ,  ,  ,  PI  titles  unmaiket- 

assignment  of  an  old  attendant  term  to  a  trustee  tor  the  pur-  ^^^^^ 

chaser,  was  formerly  an  effectual  protection  against  the  dower 

of  the   vendor's  wife  (n)  :    and  the   purchaser  might   safely 

dispense  with  the  concurrence  of  the  wife  of  the  vendor  in 

the  conveyance,  if  he  could  obtain  such  an  assignment.     But 

if  the  term  be  merged,  or  if  in  in  future  its  assignment  is  to 

afford  no  protection,  the  vendor,  who  previously  might  have 

sold  without  his  wife's  concurrence,   will  now   be  obliged  to 

ask  her  consent,   and  if  he  should  not  obtain  it,  the  act  will 

have   rendered  his    title  unmarketable (o).     This  remark   of 

course  applies  only  to  women  married  on  or  before  the  1st  of 

January,  18.'34,  whose  dower  still  remains  subject  to  the  old 

law. 

over  his  head,  and  should,  for  the  by  the  wealiier  holding  fine  all  day. 

purpose  of  such  protection,  be  con-  The  difficulty    would   be   to    know 

sidered  by  everybody  to  be  an  ac-  when  it  was  likely  to  rain  ;  and  so  in 

cornpanying    umbrella.       Everyone  conveyancing,  the   heaviest  incuin- 

vvould  at  once  perceive  the  absurdity  brances  sonielimes  spring  up,  when 

of  the  enactment ;  and  he  would  be  the  title  appciirs  to  be  quite  clear, 
the  wise  man,    who,  when    antici-  (m)  Ante,  p.  354. 

pating  a  shower,  should  still  carry  (n)  Ante,  p.  329. 

his  umbrella  in  his  hand,  although  (<0  Sec   Sweet's   Supplement   to 

he  mi'lit  sometimes  lose  his  labour  Concise  Precedents,  p.  15. 
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riie  second  TIic  second  section  of  tlie  act  may  obviously  be  evaded,  if 

'^*^*^"""*  thought   desirable,  by   attaching  to  the    term  some  trifling 

trust,  so  as  to  keep  it  unsatisfied  ;  and  as  it  only  applies  to 
terms  becoming  salis/ied,  it  would  perhaps  not  affect  terms 
such  as  that  in  Sidnci/  v.  Shelley  (p),  of  which  no  trusts  have 
been  declared.  So  far  as  the  second  section  relates  to  terms 
which  shall  become  attendant  by  construction  of  law,  it  is 
positively  mischievous.  For  no  trustee  or  mortgagee,  in 
whom  a  term  of  years  may  be  vested  for  the  purpose  of 
raising  or  securing  money,  will  now  be  able  to  make  a  good 
title  to  any  part  of  his  term,  without  producing  evidence  ((jr) 
that  the  trusts  or  purposes  of  his  term  have  not  become 
satisfied  since  the  31st  of  December,  1845.  If  they  should 
have  become  satisfied,  that  moment  the  term  would  have 
become,  by  construction  of  law,  attendant  upon  the  inhe- 
ritance or  reversion,  and  the  same  moment  it  would  have 
been  merged  for  ever  by  virtue  of  the  present  clause. 

Inlcipretation  The  interpretation  clause  rather  adds  to  the  obscurity  of 

*^^'^^^^'  the  act,  by  interpreting   the  word  "  lands"  in  the  plural,  and 

not  the  word  "  laud"  which  is  also  used. 

(p)  19  Ves.  352.  (q)  See  Hobson  v.  Bell,  2  Beav. 

17,  22. 
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Abeyance,  inheritance  in,  '21,']. 

Abstract  of  title,  vendor  bound  to  fmnisli  an,  o")]. 

Accumulation,  I'estrlcuon  on,  252. 

Acknowledgment  of  deeds  by  married  women,  ISl,  oo'J. 

Admittance  to  copjdiolds,  298,  1594. 

Advov,so\  appendant,  257. 

in  gross,  200,  2(59. 

of  rectories,  26S. 

of  vicarages,  209. 

proper  length  of  title  to,  1551. 

limitation  of  actions  and  suits  for,  355. 
Aids,  92,  94. 
Alien,  50. 

Alienation  of  real  estate,  1(J,  17,  ;>1,  o3,  52,  09,  198. 
power  of,  iniconnccted  with  ownership,  240. 
of  executory  interests,  250. 
of  copyholds,  288,  294,  290,  ,'594. 
Ancestor,  descent  to,  79,  80. 

formerly  excluded  from  descent,  79. 
Ancient  demesne,  tenure  of,  102,  280. 
Annuities  for  lives,  enrolment  of  memorial  of,  259. 

search  for,  300. 
Anticipation,  clause  against,  175. 
Appendant  incorporeal  hereditaments,  254,  250. 
Application  of  purchase  money,  necessity  of  seeing  to  the,  353. 
Appointment,  powers  of,  230. — Sec  Powers. 
Apportionment  of  rent,  24. 

of  rent-charge  on  descent  of  part  of  land,  205. 
Appurtenances,  258. 

Appurtenant  incorporeal  hereditaments,  257. 
Arms,  grant  of,  115. 

directions  for  use  of,  235. 
Assets,  01,  135. 

Assignee  of  lease  liable  to  rent  and  covenants,  315,  310. 
Assignment  of  satisfied  terms,  330,  390. 
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Assigns,  oO,  1  Iti. 

Attainder  of  tenant  in  tail,  49,  .')7. 
of  tenant  in  fee,  57,  98. 
Attendant  terms,  .327,  396,  .398. 
Attestation  to  deeds,  150. 

to  wills,  161,  210,  299. 
to  deeds  exercising  powers,  2,38. 
Attf.sted  copies,  ,358. 
Attornment,  195,255. 

now  abolished,  195,  255. 
Autre  vie,  estate  pur,  18. 

quasi  entail  of,  51. 
in  a  rent  charge,  26o. 
in  coj)yhokls,  283. 


B. 


Bankrlttcy  of  tenant  in  tail,  50. 

of  tenant  in  fee,  68. 

search  for,  360. 

exercise  of  powers  by  assignees  in,  236. 

sale  of  copyholds  in,  289. 

as  to  leaseholds  in,  319. 
Bargain  and  sale,  112,  158. 

required  to  be  enrolled,  l-lo,  158. 
for  a  year,  144,  314. 
Castauoy,  97. 

Bedford  Level  registry,  152. 
Benefice  with  cure  of  souls,  70. 
Borough  English,  tenure  of,  101. 


C. 

Canal  shares,  personal  property,  8. 
Cesser  of  a  term,  proviso  for,  324. 
CESTUi-que-trust,  130,  230. 

is  tenant  at  will,  310. 
CESTUi-que-vie,  19,  20. 
Chancery,  ancient,  124,  131. 

modern,  131. 

interposition  of,  between  mortgagor  and  mortgagee,  336. 
Charity,  conveyance  to,  58. 
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Chattels,  6,  7. 
Cheltenham,  manor  of,  ',H)6. 
Codicil,  164. 
Collation,  267. 
Common,  tenants  in,  108,  292. 
forms,  156. 
rights  of,  256. 
fields,  256. 
in  gross,  266. 

limitation  of  rights  of,  356. 
Commutation  of  tithes,  273. 

of  manorial  rights,  292. 
Condition  of  re-entry  for  non-payment  of  rent,  193. 

demand  of  rent  formerly  required,  193. 
modern  proceedings,  193. 
formerly  inalienable,  194. 
for  breach  of  covenants,  317. 
effect  of  licence  for  breach  of  covenant,  317. 
Conditional  gift,  30,  36. 
Consent  of  protector,  45. 

as  to  copyholds,  28S,  302. 
CoNsiDEUATioN  on  feoffment,  117,  124,  127,  131. 

a  deed  imports  a,  118. 
Construction  of  wills,  IS,  106. 
Contingent  remainders,  209. 

anciently  illegal,  210. 
Mr.  I'earne's  Treatise  on,  214. 
definition  of,  214. 
example  of,  214. 

rules  for  creation  olj  215,  217,  220. 
formerly  inalienable,  221. 
destruction  of,  225. 
now  indestructible,  225. 
trustees  to  preserve,  228. 
of  trust  estates,  230. 
of  copyholds,  303. 
Conveyanci.,  fraudulent,  59. 

by  tenant  for  life,  26. 

\olnntary,  59. 

by  deed,  118,  121,  146. 

COPAUCENERS,   77. 

descent  amongst,  85,  363. 
Copyholds,  definition  ol,  'j7  I. 
origin  0  ',  27  !. 
for  lives,  275. 
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CuPYUoLDs  of  iiilieritaiice,  275. 

liistory  of,  276,  285. 

estate  tail  in,  284,  286. 

equitable  estate  tail  in,  301,  .'302. 

ancient  state  of  copylioldeis,  276,  286. 

alienation  of,  288,  291,  296,  ;)91. 

subject  to  debts,  288. 

sale  of,  by  conunis.sioner  in  bankruptcy,  289. 

descent  of,  289. 

tenure  of,  290. 

commutation  of  manorial  rights  in,  292. 

enfranchisement  of,  290. 

mortgage  of,  0,39. 

grant  of,  295,  296. 

seizure  of,  299. 

contingent  remainders  of,  303. 

deposit  of  copies  of  court  roll,  341. 

abstract  of  title  on  purchase  of,  25 1 . 
Corporation,  conveyance  to,  58. 
Corporeal  hereditaments,  10,  13. 

now  lie  in  grant,  188. 
Costs,  mortgage  to  secure,  345. 
Covenant  to  stand  seised,  159. 
Covenants  in  a  lease,  315. 

run  with  the  land,  316. 

effect  of  licence  for  breach  of,  317. 

for  quiet  enjoyment,  implied  by  certain  words,  348. 

for  title,  349,  378. 

to  produce  title  deeds,  358. 
Coverture,  174,  354. 
CouNTiios  palatine,  67. 
Court,  suit  of,  93,  94,  96. 

customary,  275,  294. 
rolls,  274,  295. 
Creditors,  conveyances  to  defraud,  59. 

judgment,  63. — See  Judgment  Dedts. 

may  witness  a  will,  162. 
Crown  debts,  50,  67,  137. 

search  for,  ;r60. 
Curtesy,  tenant  by,  177. 

of  gavelkind  lands,  178. 

as  affected  by  the  new  law  of  inheritance,  178,  382. 
of  copyholds,  305. 
Customary  freeholds,  280. 
Cy  prcs,  doctrine  of,  221. 
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D. 

Daughters,  descent  to,  76,  85. 
Death,  civil,  22. 

gift  by  will  in  case  of  death  without  issue,  IGy. 
Debts,  crown,  50,  67,  137,  288. 

judgment,  50,  63,  180,  288. 
liability  of  lands  to,  GO. 
simple  contract,  02. 
charge  of,  by  will,  015. 
copyholds  now  liable  to,  289. 
Deed,  118. 

whether  signing  necessary  to,  121. 
poll,  119,  120. 

required  to  transfer  incorporeal  hereditaments,  187. 
Demand  for  rent,  193. 
Demandant,  40. 
Demesne,  the  lord's,  91,  275. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  348. 
Descent,  of  an  estate  in  fee  simple,  74. 
of  an  estate  tail,  78. 
gradual  progress  of  the  law  of,  72. 
of  gavelkind  lands,  100. 
of  borough  English  lands,  101. 
of  tithes,  272. 
of  copyholds,  289. 
Devise.— See  Will. 
Disabilities,  time  allowed  for,  354. 
Disclaimer,  71,  172. 
Distress,  192. 

clause  of,  261. 
Dockets,  65. 
Donative  advowsons,  267. 
Donee  in  tail,  29. 
Doubts,  legal,  122. 
Doweu,  181. 

of  gavelkind  lands,  183. 

imdcr  old  law  independent  of  husband's  debts,  182. 

old  method  of  barring,  1 83. 

mider  the  recent  act,  185. 

declaration  against,  186. 

modern  method  of  barring,  213. 

uses  to  bar,  244,  378. 
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DowKK,  f'onncily  del'catetl  by  assignment  ot'attciidaul  tciin,  .'529. 

release  of,  by  ackiiowledgnieut  ol  pmcliasc  deed,  li.')3. 
Draining,  25,  20,  25G. 


E. 


Ejectment  of  mortgagor  by  mortgagee,  33o. 
Elegit,  writ  of,  64,  65,  289. 
Emblements,  21,  310. 
Enclosure,  256. 

Enfranchisement  of  copyholds,  293. 
Enrolment. — See  Inuolmlnt. 
Entail. — See  Tail. 
Entirety,  78. 

Entireties,  husband  and  wife  take  by,  1 7(). 
Entry,  necessary  to  a  lease,  140,  314. 
tenant's  position  altered  by,  140. 
right  of,  supported  a  contingent  remainder,  22(i. 
power  of,  to  secure  a  reut-cliarge,  202. 
Equitable  waste,  24. 

estate,  130,  201. 

no  escheat  of,  lo.'J. 
forfeiture  of,  133. 
creation  and  transfer  of,  131. 
descent  of,  13  1. 
liable  to  debts,  135,  13(J. 
curtesy  of,  177. 
Eulity  follows  the  law,  131. 
a  distinct  system,  138. 
of  redemption,  33G, 

is  an  equitable  estate,  344. 
mortgage  of,  344. 
Escheat,  97. 

none  of  trust  estates,  133. 
none  of  a  rent-charge,  266. 
of  copyholds,  290. 
Escrow,  119. 

EsCUAGE,  94. 

Estate,  legal,  130,  201. 

Estoppel,  lease  by,  314. 

Exchange,  implied  effect  of,  348. 

Execution  of  a  deed,  119. 

Executors,  directions  to,  to  sell  lands,  247. 


INDEX. 

ExEci'TORY  devises,  246,  249. — See  Executory  Interest. 
interest,  209,  210,  2:32. 

creation  of,  under  Statute  of  Uses,  23.'3. 
creation  of,  by  will,  246,  249. 
alienation  of,  250. 
limit  to  creation  of,  251. 
in  copyholds,  304. 


Father,  descent  to,  81,  86. 

his  power  to  appoint  a  guardian,  9"), 
Fealty,  93,  94,  96,  290. 
Fee,  meaning  of  term,  36. 
Fee  simple,  52,  115. 

equitable  estate  in,  133. 
gift  of,  by  will,  168,  171. 
estate  of,  in  a  rent  charge,  263. 
customary  estate  in,  283,  288. 
Fee  tail,  36. 

Feme  covert. — See  Married  Woman  and  Wife. 
Feoffment,  111. 

forfeiture  by,  24,  116. 
deed  required  for,  121. 
Feudal  system,  introduction  of,  2. 

feuds  originally  for  life,  16,  201. 
tenancies  become  hereditary,  29,  202. 
Feudum  novum  ut  antiquum,  SO. 
Fields,  common,  256. 
Fine,  41. 

formerly  used  to  convey  wife's  lands,  180. 
attornment  could  be  compelled  on  conveyance  by,  195. 
payable  to  lord  of  copyholds,  282. 
Fines,  search  for,  359. 
Foreclosure,  337. 
Forfeiture  for  treason,  49,  98,  290. 
by  feoffment,  24,  116. 
of  a  trust  estate,  133. 
and  rc-grant  of  copyholds,  287. 
formedon,  38. 
Frankalmoign,  31,  103. 
Frankmarriage,  31. 
Frauds,  statute  of — See  Statute  29  Car.  II.  r.  3. 
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Freebench,  306. 
Freehold,  21,  29,  r)2. 


G. 

CiAVEr.KIND,   100,    117. 

curtesy  of  gavelkind  lauds,  178. 
dower  of  gavelkind  lands,  183. 
CiEN'ERAi,  occupant,  19. 

words,  l.")0,  .'577. 
Gestation,  period  of,  included  in  time  allowed  by  rule  of  perpetuity, 

252. 
Give,  word  used  in  a  feofiinent,  114. 

warranty  formerly  implied  by,  346,  348. 
Goods,  G. 

Grant,  construed  most  strongly  against  grantor,  17. 
incorporeal  hereditaments  lay  in,  187. 
proper  operative  word  for  a  deed  of  grant,  158. 
of  copyholds,  295,  29G. 
implied  effect  of  the  word,  348. 
Gross,  incorporeal  hereditaments  in,  258. 
seignory  in,  258. 
common  in,  266. 
advowson  in,  266,  269. 
Guardian,  95. 


H. 


Habendum,  150,  153,  378,  395. 
Half-blood,  descent  to,  83,  87. 
Heir,  anciently  took  entirely  from  grantor,  17. 

at  first  meant  only  issue,  29. 

alienation  as  against,  31,  33. 

is  appointed  by  the  law,  5G. 

bound  by  specialty,  60. 

apparent,  71. 

presumptive,  71. 

cannot  disclaim,  71. 

word  "heirs"  used  in  conveyance  of  estate  of  inheritance,  115. 

is  a  word  of  limitation,  115,  202. 

devise  to,  173. 

contingent  remainder  to,  208,  212. 
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Heik,  gift  to  'heirs,'  212. 

Hereditaments,  5,  12. 

Heriots,  291. 

Homage,  91,  291. 

Honour,  titles  of,  8,  273. 

Husband,  right  of,  in  his  wife's  lands,  171,  179. 

and  wife  one  person,  17(3. 

cannot  convey  to  his  wife,  176. 

holding  over,  is  a  trespasser,  1 79. 

appointment  by,  to  his  wife,  241. 


1. 

Idiots,  5G,  57,  117,  300,354. 
Implication,  gifts  in  a  will  by,  170. 
Inclosure,  256. 
Incorporeal  property,  10,  187,  254. 

not  subject  to  tenure,  265. 
Indenture,  119. 
Induction,  267. 

Infants,  57,  117,  250,  300,  354. 
Inheritance,  law  of. — See  Descent. 

trust  of  terms  to  attend  the,  327,  396,  398. 
owner  of,  subject  to  attendant  term,  has  a  real  estate  iu 
equity,  330. 
Innocent  conveyance,  157. 
Inrolment  of  deeds  barring  estate  tail,  41,  288. 
of  bargain  and  sale,  143,  158. 

of  memorial  of  deeds  as  to  lands  in  Middlesex  and  York- 
shire, 152,  356. 
of  memorial  of  annuities  for  lives,  259,  360. 
Insolvency,  68,  236,  289,  319,  360. 
Institution,  267. 

Intention,  rule  as  to  observing,  in  wills,  166. 
Interesse  termini,  314. 
Interest,  stipulation  to  raise,  void,  342. 

stipulation  to  diminish,  good,  342. 
highest  legal  rate  of,  342. 
Issue  in  tail,  bar  of,  41,  46. 

devise  to,  of  testator,  16(). 

devise  in  case  of  death  without,  109. 
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J. 

Joint  tenants  for  life,  104. 
in  tail,  101. 
in  fee  simple,  lO.j. 
of  copjliolds,  292. 
estate,  no  cintesy  of,  178. 

no  (lower  of,  18;},  18f;. 
Jointure,  184. 

equitable,  185. 
JinoMENT  debts,  50,  G.'J,  05. 

registry  of,  GO. 

as  to  trust  estates,  1.30. 

as  to  powers,  237. 

as  to  copyholds,  288,  280. 

search  for,  OG,  300. 

as  to  leaseholds,  319. 

limitation  of  actions  on,  355. 


K. 

Knights'  service,  91. 

L. 

Land,  term,  13. 

Lapse,  165. 

Lease  and  release,  139,  145,  157. 

from  year  to  year,  310. 

for  a  number  of  years,  311. 

for  years,  is  personal  j)roperty,  and  why,  8,  10. 

entry  necessary,  140,  314. 

by  tenant  in  tail,  48,  49. 

by  tenant  for  life,  24,  245. 

by  husband  and  wife  of  wife's  lands,  179. 

power  to,  215. 

by  copyholder,  279. 

stamps  on,  313. 

by  estoppel,  314. 

rent  reserved  by,  315. 

mortgagor  cannot  make  a,  335. 

IiEASF.IIOLDS,  will  of,  318. 

mortgage  of,  340. 

purchaser  of,  entitled  to  a  sixty  years'  title,  351, 
Leoacif.s,  limitation  of  suits  for,  355. 
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Licence,  effect  of  licence  for  breach  of  covennuls  in  a  lease,  ,'117. 
Lien  of  vendor,  .341. 
Life,  estate  for,  15,  16,  111,  1G7,  201. 
equitable  estate  for,  131. 
tenant  for,  concnrrcnce  of,  to  bar  entail,  11. 
estate  for,  in  a  rent  clmrge,  262. 
estate  for,  in  copyholds,  282. 
tenant  for,  entitled  to  custody  of  title  deeds,  ;].'>7. 
Light,  limitation  of  right  to,  oUG. 
Limitation,  of  estates.  Hi,  146. 

of  a  vested  remainder  after  a  life  f  state,  199, 
words  of,  115,  202. 
statutes  of,  ."Jo  1. 
Lis  pendens,  68. 
Livery  of  wardship,  92. 

of  seisin,  113,  114. 

corporeal  hereditaments  formerly  lay  in,  187. 
Logic,  scholastic,  219. 
London,  custom  of,  54. 
Lunatic,  57,  117,  300,  351. 


M. 

Males  preferred  in  descent,  76,  81,  82. 

Manors,  91,  113,268,  275. 

Marriage,  92,  163. 

Marrikd  woman,  separate  property  of,  70,  174,  301. 

has  no  disposing  power,  177. 

conveyance  of  her  lands,  180,  181. 

surrender  of  her  copyhold  lands,  297,  302. 

rights  of,  in  her  husband's  lands,  181,  185. 

rights  of,  in  her  husband's  copyholds,  306. 

admittance  of,  to  copyholds,  300. 

husband's  rights  in  her  term,  320. 

appointment  hy,  241. 

release  of  powers  by,  246. 

relea.se  of  her  right  to  dower,  353. 
Maternal  ancestors,  descent  to.  81,  88. 
Merger,  196,  226,325. 

none  of  tithes  in  the  land,  272. 

of  tithe  rent  charge,  273. 

of  a  term  of  years  in  a  freehold,  325. 

none  of  estates  held  in  auter  droit,  326. 
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Messuage,  term,  13. 

Middlesex  register,  152,  35G,  359. 

Mines,  14,22. 

right  of  the  lord  of  copyholds  to,  279. 
Modus  dcciinaiuli,  350. 
Money  land,  132. 
Mortgage,  307,  332. 

stamps  on,  333. 

origin  of  term,  33 1. 

equity  of  redemption  of,  33fi. 

foreclosure  of,  337. 

power  of  sale  in,  33S. 

repayment  of,  339. 

of  copyholds,  339. 

of  leaseliolds,  340. 

by  underlease,  34 1 . 

interest  on,  342. 

to  joint  mortgagees,  343. 

is  primarily  payable  out  of  [jcrsonal  estate,  344. 

tacking,  345. 

for  future  advances,  ib. 
Mortgagor,  covenants  for  title  by  a,  350. 

limitation  of  his  riglit  to  redeem,  355. 
Mother,  descent  to,  82,  88. 
Moveables,  2,  5. 


N. 


Natural  life,  21. 
Naturalization,  50. 
Next  presentation,  270,  271. 
Norman  Conquest,  2. 
Notice  of  an  incumbrance,  329. 

for  repayment  of  mortgage  moncv,  339. 


O. 


Occupant,  19. 

of  a  rent-charge,  202. 
Offices,  273. 

Operative  words,  150,  153,  377. 
OwNERsii.'i',  no  ab^iolutc  owncrsliip  of  real  propertv,  10. 


INDEX. 


P 


419 


Palatine,  judgments  in  counties,  G7. 
Paramount,  queen  is  lady,  2,  90. 
Parcels,  150,  154,  377. 
Particular  estate,  189. 
Partition,  77,  109,  318. 

of  copyholds,  292. 
Paternal  ancestors,  descent  to,  79,  81,  SG, 
Patron  of  a  living,  2G6. 
Perpetuity,  44,  220,  221,  251,  392. 
Personal  property,  7,  8,  307. 
Portions,  terms  of  years  used  for  securing,  324. 
Possibility,  alienation  of,  223,  224. 

of  issue  extinct,  tenant  in  tail  after,  47. 
on  a  possibility,  218. 
Posthumous  children,  217. 
Powers,  23G,  240. 

vested  in  bankrupt  or  insolvciit,  23G. 

compliance  with  formalities  of,  238. 

attestation  of  deeds  executing,  238. 

equitable  relief  on  defective  execution  of,  239. 

exercise  of,  by  will,  240,  242. 

extinguishment  of,  242,  245. 

suspension  of,  242. 

of  leasing,  244. 

estates  iindei",  how  they  take  effect,  245. 

release  of,  246. 

of  sale  in  mortgages,  338. 
PRjf:ciPE,  tenant  to  the,  40. 
Premises,  term,  14, 
Prescription,  257. 
Presentation,  2G7. 

next,  270. 
Presentment  of  surrender  of  copyholds,  29G, 

of  will  of  copyholds,  299. 
Primogeniture,  43,  7G. 

Privity  between  lessor  and  assignee  of  term,  31G. 
none  between  lessor  and  under-lessee,  320. 
Proclamations  of  fine,  42. 
Professed  persons,  22, 
Protector  of  settlement,  !5,  288,  302. 
Plr  autcr  vie,  estate,  IS,  51,  2G3,  283. 

E  e2 


420  INOFA'. 

Purchase,  meaning-  of  tenn,  71. 

when  heir  takes  hy,  173, 
deed,  specuiien  of  a,  148,  376. 
deed,  stamps  on,  157. 
money,  apphcation  of,  353. 
PiRCHASTR,  vohintary  conveyances,  void  as  to,  59. 
judgments  hinding  on,  G4,  66. 
protection  of,  witliout  notice,  66. 
descent  traced  from  the  last,  74. 

Q. 

Quasi  entail,  51. 

Quia  einptores,  statute  of,  see  statute  18  Edw.  1,  c.  1. 

Queen  is  lady  paramount,  2,  90. 

R. 

Real  property,  7. 
Recovery,  38,  39,  40. 

customary,  287. 
Recoveries,  search  for,  359. 
Rectories,  advowsons  of,  208. 
Redemption,  equity  of,  330. 
Re-entry,  condition  of,  103,  317. 

destroyed  by  licence  for  breach  of  covenant,  317. 
Register  of  judgments,  OG. 
of  deeds,  152,  350. 
search  in  the,  359. 
Registration,  advantages  of,  350. 
Release,  proper  assurance  between  joint-tenants,  107. 
conveyance  by,  139,  141,  145,  140,  19G. 
of  part  of  land  subject  to  rent-charge,  265. 
Relief,  92,  94,  90,  290. 
Remainder,  189. 

bar  of,  after  an  estate  tail,  39,  45. 
arises  from  express  grant,  190. 

no   tenure   between    particular  tenant  and    remainder- 
man, 197. 
vested,  198,  199. 

vested,  may  be  conveyed  by  deed  of  grant,  199. 
definition  of  vested,  200. 
exanij)le  of  vested,  215. 
contingent. — See  Contingent  Remainder. 
of  copyholds,  303. 
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Rlmuneration,  professional,  155. 
Renewable  leases,  19G,  321. 
Rent,  apportionment  of,  24. 

of  estate  in  fee  simple,  94,  96. 

service,  191,  .315. 

passes  by  grant  of  reversion,  194. 

not  lost  now  by  merger  of  reversion,  197. 

none  incident  to  a  remainder,   197. 

seek,  258. 

limitation  of  actions  and  suits  for,  .'355. 

charge,  259,  200. 

estate  for  life  in,  262. 
estate  in  fee  simple  in,  2G;3. 
release  of,  26.5. 
apportionment  of,  265. 
accelerated  by  merger  of  prior  term,  327. 
grantee  of,  has  no  right  to  the  title  deeds,  357. 
Resignation,  agreements  for.  267. 
Reversion,   190. 

bar  of,  expectant  on  an  estate  tail,  39,  45. 
on  a  lease  for  years,  190. 
on  lease  for  life,  191. 
difficulty  in  making  a  title  to,   358. 

purchaser  of,  must  show  that  he  gave  the  market  price, 
358. 
Revocation,  conveyance  with  clause  of,  59. 

of  wills,  163. 
Residuary  devise,  165. 
Resulting  use,  127. 
Rule  in  lihelUij's  cusc,  203,  207. 


S. 


Satisfied  terms,  330,  396. 
Scholastic  logic,  219. 
Seig.nory,  254. 

in  gross,  258. 
Seisin,  74,  111. 

transfer  of,  retpiired  to  be  notorious,  216; 

actual  seisin  required  for  curtesy,  1 78. 

legal  seisin  required  for  dower,  182. 

of  copyhold  lands,  is  in  the  lord,  278* 
Seizure  of  copyholds,  299. 
Separate  property  of  wife,  70,  174,  301. 
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SEUJEAN'rv,  grand,  tenure  of,  99. 
petit,  tenure  of,  99. 
Services,  feudal,  33,  34. 
Setteement,  43. 

protector  of,  45,  28S,  302. 
extract  from  a,  229,  230. 
of  copyholds,  301. 
Severalty,  77,  109. 
Severance  of  joint  tenancy,  108. 
Shelley's  case,  rule  in,  203,  207. 
Shifting  use,  233,  234,  235. 

no  limitation  construed  as,  which  can  be  regarded  as  a 

remainder,  23G. 
whether  allowed  in  copyhold  surrenders,  304. 
Simony,  270. 
Socage,  tenure  of  free  and  common,  93. 

derivation  of  word,  93. 
Sons,  descent  to,  84. 
Special  occupant,  19. 
Specialty,  heir  bound  by,  GO. 
Springing  uses,  233,  234,  235. 
Stamps  on  purchase  deeds,  157. 
on  leases,  313. 
on  mortgages,  333. 


Statutes  cited. 

9  Hen.  III.  c.  29,  (Magna  Charta,  freemen,)  280. 

9  Hen.  III.  c.  32,  (Magna  Charta,  alienation,)  34. 
20  Hen.  III.  c.  4,  (approvement,)  5. 

4  Edw.  I.  c.  6,  (warranty,)  35,  346. 

G  Edw.  I.  c.  3,  (warranty,)  347. 

6  Edw.  I.  c.  5,  (waste,)  22. 

13  Edw.  I.  c.  1,  (De  donis,)  G,  15,  3G,  53,  22G,  285,  347. 
13  Edw.  I.  c.  18,  (judgments,)  G3,  136. 
13  Edw.  I.  c.  32,  (mortmain,)  37. 
18  Edw.  I.  c.  1,  (Quia  emptores,)  17,  54,  G3,  90,  91,  99,  224, 

264,  285. 
18  Edw.  I.  Stat.  4,  (fines,)  41. 
34  Edw.  III.  c.  16,  (fines,)  41. 
15  Rich.  II.  c.  6,  (vicarages,)  270. 

4  Hen.  IV.  c.  12,  (vicarages,)  270. 

1  Rich.  HI.  c.  1,  (uses,)  12G. 
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32  Hen. 

viir. 

32  Hen. 

vni. 

32  Hen. 

VIII. 

32  Hen. 

VIII. 

32  Hen. 

VIII 

Statutes  cited. 

1  Rich.  III.  c.  7,  (Hnes,)42. 

4  Hen.  VII.  c.  24,  (fines,)  42. 

11  Hen.  VII.  c.  20,  (tenant  in  tail  ev  provh'wne  viri,)  48,  347. 
19  Hen.  VII.  c.  15,  (uses,)  136. 

21  Hen.  VIII.  c.  4,  (executors  renouncing,)  248. 

26  Hen.  VIII.  c.  13,  (forfeiture  for  treason,)  49,  98. 

27  Hen.  VIII.  c.  10  (Statute  of  Uses,)  11(5,  126,  142,  IGO,  184, 

233,  300. 
ss.  4,  o,  (rentciiarge,)  2G0. 
ss.  6 — 9,  (jointure,)  184. 
27  Hen.  VIII.  c.  16,  (enrolment  of  bargains  and  sales,)   143, 

144,  158. 
27  Hen.  VIII.  c.  28,  (dissolution  of  smaller  monasteries,)  271. 
31  Hen.  VIII.  c.  1,  (partition,)  109. 

31  Hen.  VIII.  c.  13,  (dissolution  of  monasteries,)  271,  272. 
c.  1,  (wills,)  17,  55,  160,  161,  248. 
c.  2,  (limitation  of  real  actions,)  351. 
c.  7,  (convej'ances  of  tithes,)  272. 
c.  21,  (dissolution  of  monasteries,)  271. 
c.  28,  (leases  by  tenant  in  tail,  &c.,)  48,  177,  179. 

32  Hen.  VIII.  c.  32,  (partition,)  109. 
32  Hen.  VIII.  c.  34,  (condition  of  re-entry,)  194,  316,  317. 

32  Hen.  VIII.  c.  36,  (lines,)  42,  48. 

33  Hen.  VIII.  c.  39,  (crown  debts,)  50,  68. 

34  &  35  Hen.  VIII.  c.  5,  (wills,)  55,  160. 
34  &  35  Hen.  VIII.  c.  20,  (estates  tail  granted  by  crown,)  46. 
37  Hen.  VIII.  c.  9,  (interest,)  335. 

5  &  6  Kdw.  VI.  c.  11,  (forfeiture  for  treason,)  49,  98. 
5  &  6  Edw.  VIII.  c.  16,  (offices,)  70. 
5  Eliz.  c.  26,  (palatine  courts,)  158. 

13  Eliz.  c.  4,  (crown  debts,)  50,  67. 
13  Eliz.  c.  5,  (defrauding  creditors,)  59. 

13  Eliz.  c.  20,  (charging  benefices,)  70. 

14  Eliz.  c.  7,  (collectors  of  tenths,)  50. 

14  Eliz.  c.  8,  (recoveries,)  47. 
27  Eliz.  c.  4,  (voluntary  conveyances,)  59. 
31  Eliz.  c.  2,  (fines,)  42. 
31  Eliz.  c.  6,  (simony,)  270. 
39  Eliz.  c.  18,  (voluntary  conveyances,)  59. 
21  Jac.  I.  c.  16,  (limitations,)  354. 

12  Car.  II.  c.  24,  (abolishing  feudal  tenures,)  6,  55,  93,  90,  291. 

15  Car.  II.  c.  17,  (Bedford  level,)  152. 
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SlATUlKS  cited. 

29  Car,  II.  c.  ;i,  (Statute  of  Frauds,)  s.  1,  (leases,  &c.  in  writing,) 
1 '20, 115,  192,  ;nO,  311,312,  341. 
s.  2,  (exception,)  120,  311. 
s.  3,  (assignments,  &c.  in  writing,)  318,  341. 
s.  4,  (agreements  in  writing,)  134. 
s.  o,  (wills,)  IGl. 

ss.  7,  8,  9,  (trusts  in  writing,)  134,  135. 
s.  10,  (trust  estates,)  135,  136. 
s.  12,  (estates  pur  autre  vie,)  17,  19. 
s.  1(),  (cluUtols,)  319. 

2  Will.  &  Mary,  c.  5,  (distress  for  rent,)  193. 

3  &  4  Will.  &  Mary,  c.  14,  (creditors,)  61,  136. 

4  &  5  Will,  it  Mary,  c.  16,  (second  mortgage,)  344. 

4  &  5  Will.  &  Mary,  c.  20,  (docket  of  judgments,)  Go. 

6  &  7  Will.  III.  c.  14,  (creditor.-^,)  61. 

7  &  8  Will.  III.  c.  36,  (docket  of  judgments,)  65. 

7  &  S  Will.  III.  c.  37,  (convej'ance  to  corporations.)  59. 
10  &  11  Will.  III.  c.  16,  (posthumous  children,)  217. 
2  &  3  Anne,  c.  4,  (West  Riding  Registry,)  152. 

4  &  5  Anne,  c.  16,  ss.  9,  10,  (attornment,)  195,  255. 

s.  21,  (warranty,)  347. 

5  Anne,  c.  IS,  (West  Riding  registry,)  152,  159. 

6  Anne,  c.  18,  (production  of  cestui  que  vie,)  20,  179. 

6  Anne,  c.  35,  (East  Riding  registry,)  152,  159,  349. 

7  Anne,  c.  20,  (Middlesex  registry,)  152. 

8  Anne,  c.  14,  (distress  for  rent,)  193. 

10  Anne,  c.  IS,  (copy  of  inrolment  of  bargain  and  sale,)  158. 
12  Anne,  stat.  2,  c.  12,  (presentation,)  270. 

12  Anne,  stat.  2,  c.  16,  (usury,)  343. 

4  Geo.  II.  c    28,  (rent,)  193,  196,  259,  262,  322. 

7  Geo.  II.  c.  20,  (mortgage,)  335,  338. 

8  Geo.  II.  c.  6,  (North  Riding  registry,)  152,  159,  349. 

9  Geo.  II.  c.  36,  (charities,)  58. 

11  Geo.  II.  c.  19,  (rent,)  25,  193,  195. 

14  Geo.  II.  c.  20,  (common  recoveries,)  40,  45. 
s.  9,  (estate  pur  autre  vie,)  20. 
25  Geo.  II.  c.  6,  (witnesses  to  wills,)  162. 
25  Geo.  III.  c.  35,  (crown  debts,)  50,  67. 
31  Geo.  III.  c.  32,  (Roman  Catholics,)  22. 
39  Geo.  III.  c.  93,  (treason,)  98. 
39  &  40  Geo.  III.  c.  56,  (money  land,)  133. 
39  &  40  Geo.  III.  c.  SS,  (escheat,)  98. 
39  &  40  Geo.  III.  c.  98,  (accumulation,)  253. 
41  Goo.  III.  c.  109,  (General  Inclosurc  Act,)  256. 


m. 
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Si  ATUTKS  cited. 

47  Geo.  III.  c.  74,  (debts  of  traders,)  62,  136. 
49  Geo.  III.  c.  126,  (offices,)  70. 

53  Geo.  III.  c.  141,  (inrolinent  of  memorial  of  life  annuities,)  260. 

54  Geo.  III.  c.  145,  (attainder,)  98. 

54  Geo.  III.  c.  108,  (attestation  to  deeds  exercising  powers,)  239. 

55  Geo.  III.  c.  184,  (stamps,)  135,  151,  313,  333. 
55  Geo.  III.  c.  192,  (surrender  to  use  of  will,)  298. 
57  Geo.  III.  c.  99,  (benefices,)  70. 

I  &  2  Geo.  IV.  c.  121,  (crown  debts,)  67. 
3  Geo,  IV.  c.  92,  (annuities,)  260. 

G  Geo.  IV.  c.  16,  (bankruptcy,)  68,  236,  289,  320. 
7  Geo.  IV.  c.  45,  (money  land,)  133. 
7  Geo.  IV.  c.  75,  (annuities,)  260. 
9  Geo.  IV.  c.  31,  (petit  treason,)  98. 

9  Geo.  IV.  c.  94,  (resignation,)  267. 

10  Geo.  IV.  c.  7,  (Roman  Catholics,)  22. 

II  Geo.  IV.  &  1  Will.  IV.  c.  20,  (pensions,)  70. 

11  Geo.  IV.  &.1  Will.  IV.  c.  47,  (sale  to  pay  debts,)  26,  57,  62, 

130,  250. 
11  Geo.  IV.  &  1  Will.  IV.  c.  60,  (conveyance  by  tenant  for  life, 

&c.,)  27,  57,  110. 
11  Geo.  IV.  &  1  Will.  IV.  c.  65,  (infants,  &c.,)  57,  300,  322. 
11  Geo,  IV.  &  1  Will.  IV.  c.  70,  (administration  of  justice,)  67, 
159,  193. 

1  &  2  Will   IV.  c.  56,  (bankruptcy,)  68,  289. 

2  &  3  Will.  IV,  c.  71,  (limitation,)  356. 
2  &  3  Will.  IV,  c.  100,  (tithes,)  350. 

2  &  3  Will,  IV.  c.  114,  (bankruptcy,)  68. 

2  &  3  Will,  IV,  c.  115,  (Roman  Catholics,)  22, 

3  &  4  Will.  IV.  c.  27,  (limitations,)  354. 

s.  1,  (rents,  tithes,  &'c.,)  356. 

s.  2,  (estates  in  possession,)  354. 

s.  3,  (remainders  and  reversions,)  354, 

s.  14,  (acknowledgment  of  title,)  354. 

ss.  16—18,  (disabilities,)  355. 

s.  28,  (mortgage,)  355. 

s,  30,  (advowson,)  355. 

s.  33,  (advowson,)  355, 

s,  34,  (extinguishment  of  right,)  356. 

s.  36,  (abolishing  real   actions,)  23,   77, 

110,  352. 
s.   39,  (warranty  not  to   defeat  riglit  of 

entry,)  348. 
s.  40,  (judgments,  legacies,  &'c.,)  355, 
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3  &  4  Will.  IV.  c.  42,  (distress  for  vent,)  l'J3. 
3  &  4  Will.  IV.  c.  74,  (fines  and  recoveries  abolished,)  40,  42. 
ss.  4,  5,  G,  (ancient  demesne,)  102. 
s.  14,  (warranty,)  ;518. 
s.  15,  (leases,)  49. 
s.  1 8,  (reversion  in  the  crown,)  46. 

(tenant  in  tail  after  possibility,  &c.,) 

47. 
s.  22,  (protector,)  45. 

s.  32,  (protector,)  44. 

ss.  34,  35,  (protector,)  45. 

s.  40,  (will,  contract,)  48. 

s.  41,  (inrolment,)  41. 

ss.  42 — 47,  (protector,)  45. 

ss.  50—52,  (copyholds,)  287,  288,  302. 

s.  53,  (equitable  estate  tail  in  copyhold.s,) 
802. 

s.  54,  (entry  on  court  rolls,)  302. 

ss.  55 — 58,  (bankruptcy,)  50. 

ss.   55 — GG,  (copyholds  on  bankiaiptcy), 
289. 

ss.  70,  71,  (money  land),  133. 

ss.   77 — 80,   (alienation   by  married   wo- 
men,) 181,  24G,  303,  3G0. 

ss.  87,  88,  (index  of  acknowledgments,) 
359. 

s.  90,  (wife's  equitable  copyholds,)  302. 
3  &  4  Will.  IV.  c.  87,  (inclosure,  inrolment  of  award,)  256. 
3  &  4  Will.  IV.  c.  104  (simple  contract  debts,)  G2,  13G,  288. 
3  &  4  Will.  IV.  c.  105,  (dower,)  181,  185,  ISG. 

3  &  4  Will.  IV.  c.  lOG,  (descents,)  10,  73,  74,  81,  82,  83,  173, 

213,  290,  373,  384. 

4  &  5  Will.  IV.  c.  22,  (apportionment,)  25. 

4  &  5  Will  IV.  c.  23,  (escheat  of  trust  estates,)  99,  134. 
4  8r  5  Will.  IV.  c.  30,  (common  fields  exchange,)  257. 

4  &  5  Will.  IV.  c.  83,  (tithes,)  355. 

5  &  6  Will.  IV.  c.  29,  (bankruptcy,)  68. 
5  &  G  Will.  IV.  c.  41,  (usury,)  313. 

G  &  7  Will.  IV.  c.  27,  (bankruptcy,)  G8. 

G  &  7  Will.  IV.  c.  71,  (commutation  of  tithes,)  273. 

G  &  7  Will.  IV.  c.  115,  (inclosure  of  common  fields,)  257. 

7  Will.  IV.  &  1  Vict.  c.  20  (wills). 

s.  2,  (repeal  of  old  statutes,)  97,  263, 
299. 
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7  \\\\\.  IV.  &  1  Vict.  c.  2(;,  s.  0,  (property  devisable,)  20,  97, 

IGl,    223,    2G3,    283,    297, 
299. 
bs.  4,  .'i,  (copyholds,)  299. 
s.  6,  (estate  pur  autre  vie,)  20,  2G3, 

284. 
s.  7,  (minors,)  9G. 
s,  9,  (execution  and  attestation,)  1 61 , 

299. 
s.  10,  (execution  of  appointments,) 

240. 
s.  14—17,  (witnesses,)  162. 
ss.  18—21,  (revocation,)  163. 
s.  23,  (subsequent  disposition,)  IGl. 
s.  24,  (will  to  speak  from  death  of 

testator,)  164. 
s.  25,  (residuary  devise,)  165. 
s.  26,  (general  devise,)  319. 
s.  27,  (general  devise  an  exercise  of 

general  power,)  242. 
s.  28,  (devise  without  words  of  limi- 
tation,) 18,  168. 
s.  29,  (death  without  issue,)  170. 
ss.  30,  31,  (estates  of  trustees,)  172. 
s.  32,  (estate  tail,  lapse,)  166. 
s.  33,  (devise  to  issue,  lapse,)  166. 
7  Will.  IV.  &  1  Vict.  c.  28,  (mortgagees,)  354. 
1  Vict.  c.  39,  (tithe  commutation,)  273. 
1  &  2  Vict.  c.  20,  (Queen  Anne's  bounty,)  349. 
1  &  2  Vict.  c.  64,  (tithes,)  273. 
1  &  2  Vict.  c.  lOG,  (benefices,)  70. 

1  &  2  Vict.  c.  110,  (judgment  debts,  insolvency,)  50,  04,  65,  G6, 

67,  G9,  137,  23G,  237,  289,  320. 

2  &  3  Vict.  c.  11,  (judgments,  &:c.,)  65,  GG,  67,  68,  137,  289, 

319. 
2  &  3  Vict.  c.  37,  (interest,)  343. 
2  &  3  Vict.  c.  60,  (mortgage  to  pay  debts,  infants,)  26,  i>7,  250. 

2  &  3  Vict.  c.  62,  (tithes,)  273. 

3  &  4  Vict.  c.  15,  (tithes,)  273. 

3  &  4  Vict.  c.  31,  (inclosurc,)  256,  257. 
3  &  4  Vict.  c.  55,  (draining,)  25. 

3  &  4  Vict.  c.  82,  (judgments,)  6G. 

4  &  5  Vict.  c.  21,  (abolishing  leases  for  a  year,)  139,  146,  377. 
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•1  &5  Vict.  c.  35,  (copyholds,)   101,   292,  21);},  294,  296,  297, 

29S,  299. 
5  Vict.  c.  7,  (tithes,)  273. 
5  &  6  Vict.  c.  32,  (fines  and  recoveries  in  Wales  and  Cheshire,) 

359. 
5  &  G  Vict.  c.  51,  (tithes,)  273. 
5  &  6  Vict.  c.  79,  (stamp  on  presentation,)  267. 
5  &  6  Vict.  c.  IKi,  (insolvency,)  69,  289, 

5  &  6  Vict.  c.  122,  (bankruptcy,)  G9,  289. 

6  &  7  Vict.  c.  23,  (copyholds,)  292,  293. 

6  &  7  Vict.  c.  72,  (stamp  on  presentation,)  2G7. 
6  &  7  Vict.  c.  73,  (solicitors'  bills,)  15G. 

6  &  7  Vict.  c.  85,  (interested  witnesses,)  162. 

7  &  8  Vict.  c.  21,  (stamps,)  135. 

7  &  8  Vict.  c.  55,  (copyholds,)  292,  293. 

7  &  8  Vict.  c.  66,  (aliens,)  56,  57. 

7  &  8  Vict.  c.  76,  (transfer  of  property,  now  repealed,)  111,  139. 

s.  2,  (conveyance  b}'  deed,)  139. 

s.  3,  (partition,  exchange,  and  assignment  by 
deed,)  77,  110,  318. 

s.  4,  (leases  and  surrenders  by  deed,)  192,  312, 
325. 

s.  5,  (alienation  of  possibilities,)  250. 

s.  6,  (words  grant  and  exchange,)  349. 

s.  7,  (feoffment,)  24,  57. 

s.  8,  (contingent  remainders,)  210,  225,  228. 

s.  10,  (receipts,)  353. 

s.  11,  (indenting  deeds,)  120. 

s.  12,  (merger  of  reversion  on  a  lease,)  197. 

s.  13,  (time  of  commencement,)  139. 

7  &  8  Vict.  c.  96,  (insolvency,)  69,  236,  289,  320. 

8  &  9  Vict.  c.  18,  (lands  clauses  consolidation,)  349,  403. 
8  &  9  Vict.  c.  56,  (draining,)  25. 

8  &  9  Vict.  c.  99,  (tenants  of  crown  lands,)  196,  318. 

8  &  9  Vict.  c.  102,  (interest,)  343. 

8  &  9  Vict.  c.  106,  (amending  law  of  real  property,)  1 11,  353. 

s.  1,  (contingent  remainders,)  210. 

s.  2,  (grant,)  139,  146,  151,  188. 

s.  3,  (deed,)  77,  100,  110, 121,  192,  198,311 
312,318,  321,  325. 

s.  4,  (feoffment,  &-c.)  24,  57,  117,  349. 

s.  5,  (indenture,)  120. 

8.  6,  (possibilities,)  224,  250, 
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8  &  9  Vict.  c.  106,  s.  8,  (contingent  remainders,)  225,  228. 

s.  9,  (reversion  on  lease,)  197. 
8  &  9  Vict.  c.  112,  (satisfied  terms,)  330,  390,  400. 
8  &  9  Vict.  c.  118,  (Inclosuve  Act,)  25G. 
8  &■  9  Vict.  c.  119,  (conveyances,)  154,  157. 

8  &  9  Vict.  c.  124,  (leases,)  154,  157. 

9  &  10  Vict.  c.  70,  (inclosure,)  25G. 
9  &  10  Vict.  c.  73,  (tithes,)  273. 

9  &  10  Vict.  c.  101,  (draining,)  2G. 

10  &  11  Vict.  c.  11,  (draining,)  2G. 
10  &  11  Vict.  c.  38,  (draining,)  25G. 
10  &  11  Vict.  c.  101,  (copyholds,)  292. 

10  &  11  Vict.  c.  102,  (bankruptcy  and  insolvency,)  G8,  G9. 
10  &  11  Vict.  c.  104,  (tithes,)  273. 

10  &  11  Vict.  c.  Ill,  (inclosure,)  25G. 

11  &  12  Vict.  c.  70,  (proclamations  of  fines,)  42. 
11  S:  12  Vict.  c.  87,  (infant  heirs,)  57,  251. 

11  &  12  Vict.  c.  99,  (inclosure,)  25G. 
11  &  12  Vict.  c.  119,  (draining,)  2G1. 
Steward  of  manor,  295. 
Stops,  none  in  deeds,  154. 
Subinfeudation,  32,  53. 
Sufferance,  tenant  by,  310. 
Suit  of  Court,  93,  94,  96,  290. 
Surrender  of  life  interest,  227. 

of  copyholds,  296,  394. 

nature  of  surrenderee's  right,  297. 

of  copyholds  of  a  married  woman,  297. 

of  a  term  of  years,  321,  325. 

in  law,  321. 
SuavivoRS  of  joint  tenants  entitled  to  the  whole,  105,  lOG. 

of  copyhold  joint  tenants  do  not  require  fresh  admittance, 
292. 

T. 

Table  of  descent,  explanation  of,  83. 

Tacking,  345. 

Tail,  estate,  28,  36,  115. 

derivation  of  word,  30. 

quasi  entail,  51. 

constructive  estate,  in  a  will,  1G9,  170, 

bar  of  estate,  39,  45,  48,  287,  301 . 

descent  of  estate,  18. 
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Tail,  tenant  in,  after  possibility  of  issue  extinct,  47. 
tenant  in,  ex  provisione  viri,  48. 
equitable  estate,  131, 132. 
no  lapse  of  an  estate,  1G6. 
estate  not  subject  to  merger,  220. 
in  copyholds,  286. 
equitable,  in  copyholds,  301,  302. 
Tenant  for  life,  21. — (And  see  Life.) 
in  tail,  29. — (And  see  Tail.) 
in  fee  simple,  52.— (And  see  Fee  Simple.) 
in  common,  108. 
at  will,  309. 
by  sulferancc,  3 1 0. 
Tenements,  5,  G,  13. 
Tenure  of  an  estate  in  fee  simple,  89. 
of  an  estate  tail,  89. 

none  of  purely  incorporeal  hereditaments,  2G5. 
of  copyholds,  290. 
Term  of  years,  tenant  for,  8,  307,  311. — (And  see  Lease.) 
for  securing  money,  322. 
husband's  rights  in  his  wife's,  320. 
attendant  on  the  inheritance,  327,  330,  390,  398. 
mortgage  for,  339. 
Testatum,  149,  153,  370. 
Thelluson,  will  of  Mr.,  253. 

act,  253. 
Timber,  22,  48. 

on  copyhold  lands,  279. 
Time,  unity  of,  in  a  joint  tenancy,  104,  107. 
Tithes,  271,272,  273. 

discharge  from,  350. 
limitation  of  actions  for,  355. 
Title,  346. 

covenants  for,  319,  378. 
sixty  years  required,  351. 
reasons  for  requiring  sixty  years,  351. 
Title  deeds,  mortgage  by  deposit  of,  341. 

importance  of  possession  of,  350. 
who  entitled  to  custody  of,  357. 
covenant  to  produce,  358. 
attested  copies  of,  358. 
TuADEKS,  debts  of,  02. 
Treason,  forfeiture  for,  49,  98,  290. 
Trustees,  made  johit  tenants,  100. 
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Trustees,  bankruptcy  or  insolvency  of,  137. 

estates  of,  under  wills,  171,  172. 

to  preserve  contingent  remainders,  228. 

sucli  trustees  not  now  required,  229. 

of  copyholds,  tenants  to  the  lord,  301. 

mortgages  to,  343. 

covenants  by,  on  a  sale,  350. 
Trusts,  128,  130. 

in  a  will,  171,  172. 

contingent  remainders  of  trust  estates,  231. 

of  copyholds,  301. 

for  separate  use,  70,  174,  301. 

See  Equitable  Estate. 

U,  V. 

Vendor,  lien  of,  for  unpaid  purchase  money,  341. 

covenants  for  title  by  a,  350, 
Vested  remainder,  198,  199. 

definition  of,  200. 
See  Remainder. 
Vicarages,  advowsons  of,  269. 
Unborn  persons,  gifts  to,  220,  221. 
Underlease,  320. 

mortgage  by,  341. 
Unities  of  a  joint  tenanc}',  104,  107. 
Voluntary  conveyances,  59. 
Vouching  to  warranty,  40. 
Uses,  124. 

explanation  of  statute  of,  126,  237,  248. 

statute  of,  docs  not  apply  to  copyholds,  300. 

no  use  upon  a  use,  129. 

conveyance  to,  147. 

doctrine  of,  applicable  to  wills,  171. 

springing  and  shifting,  233. 

examples  of,  234,  235. 
power  to  appoint  a  use,  237. 
to  bar  dower,  244,  378. 

W. 

Wardship,  92,  95. 

Warranty,  38,  40,  316. 

formerly  implied  by  word  give,  346. 
olfect  of  express,  347. 
now  ineffectual,  347. 
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Waste,  22,  2,3. 

equitable,  21. 
by  copyliolder,  27!). 
Water,  description  of,  11. 

limitation  of  riglit  to,  :i'>G. 
Way,  rights  of,  257,  .35G. 
Widow,  dower  of,  181,  18.3,  18'). 

freebench  of,  306. 
WinownooD,  cst.ite  during,  21. 
Wife,  separate  property  of,  70,  171,  oOl. 
conveyance  of  her  lands,  ISO,  181. 
rights  of,  in  her  husband's  lands,  ISl,  18,i,  ,306. 
appointment  by,  and  to,  211. 
surrender  of  copyholds  to  use  of,  297,  .302. 
husband's  right  in  her  term,  320. 
See  Makkif.d  Woman. 
Will,  cannot  bar  an  estate  tail,  48. 
construction  of,  18,  166. 
alienation  by,  54,  160,  298. 
witnesses  to,  161,  240,  299. 
revocation  of,  163. 

of  real  estate  now  speaks  from  testator's  death,  165. 
gift  of  estate  tail  by,  166,  169. 
gift  of  fee  simple  by,  171. 
uses  and  ti'usls  in  a,  171. 
exercise  of  powers  by,  240,242. 
executory  devise  by,  216,  249. 
tenant  at,  309. 
of  copyholds,  298. 
of  leaseholds,  318. 
Witnesses  to  a  deed,  150. 

to  a  will,  161,  240,  299. 
to  a  deed  executing  powers,  238. 
Writing,  forniQrly  unnecessary  to  a  feoft'menf,  117. 

notln'ng  but  deeds  formerly  called  writings,  118. 
now  required,  121. 
contracts  and  agreements  in,  134. 
trusts  of  lands  required  to  be  in,  134. 
Wrong,  estate  by,  116. 

Y. 

Year  to  year,  tenant  from,  310, 
York  register,  152,  356,  359. 


Loudon:  Prinird  by  C.  Uoworih  and  Sons,  B*-)!  Vard.  'Itniple  Bar. 
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